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The increasing use of the human blood groups for forensic 
purposes makes the knowledge of their hereditary transmission, 
of their bearing in affiliation cases, and of their status both in the 
United States and abroad of vital importance to the legal pro- 
fession. The fact that the present authors have been able to 
make two exclusions in ten affiliation suits in Ohio shows that 
such tests are gaining recognition and importance in state legal 
circles. The application of the blood group test to medico- 
legal cases therefore warrants the presentation of a complete 
and understandable summary of all information pertaining to 
the making of the tests. The present paper, then, in addition 
to presenting detailed summaries of the ten cases thus far 
carried out in Ohio, offers a complete discussion of the scientific 
basis for blood grouping tests. 

Within the red blood cells of human beings are to be found 
specific substances which are demonstrable only through their 
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reactions with other specific substances present in human serum. 
The cellular properties, called aggultinogens, and the substances 
in the serum, called agglutinins, were first recognized by Karl 
Landsteiner in 1900. The result of his discovery was the 
classification of human blood into four separate and distinct 
groups, designated O, A, B, and AB. This classification was 
based therefore on the presence in human blood of two agglu- 
tinogens, A and B, and of two corresponding agglutinins, a4 and 
6. Individual bloods contain either substance A or B, both 
A and B, or neither A nor B. Where a particular agglutinogen 
is present in the cells the corresponding agglutinin is absent 
from the serum; vice versa, where a particular agglutinin is 
present in the serum the corresponding agglutinogen is absent 
from the cells. 

The presence or absence of a particular agglutinogen is de- 
termined by testing the unknown blood against sera containing 
known agglutinins. If the agglutinogen in question is present, 
the red blood cells will clump up into large bunches in the 
serum. This phenomenon of bunching is known as “agglutin- 
ation.” If the agglutinogen in question is absent, the cells will 
remain evenly distributed in the serum: that is, agglutination 
does not take place. The reactions must be read through a 
microscope. 

That Mendelian inheritance was involved in the production 
of the four blood groups was suggested by Epstein and Otten- 
berg in 1908. Von Dungern and Hirszfeld first pointed out 
the importance of this fact to forensic practice for use in affillia- 
tion cases. The theory that the blood groups are inherited as 
triple allelomorphs was postulated by Bernstein (1925). The 
factors for the production of substance A and substance B are 
determined by three allelomorphic genes, A, B, and R, where 
A and B are dominant and R recessive. These allelomorphs 
interact in such a way that when both dominants are present 
both substances will be present in the blood of the individual. 
The four blood groups are genetically divisible into six geno- 














a 
—————— +> 




















THE USE OF BLOOD TESTS 205 


types: group O, genotype RR; group A, genotypes AA and 
AR; group B, genotypes BB and BR; group AB, genotype AB. 
The following two laws must hold, therefore: 

(1) The agglutinogens A or B cannot appear in the blood 
of a child unless present in the blood of one or both parents. 

(2) The combinations, group AB parent with group O 
child, and group O parent with group AB child are impossible. 

Table I shows the ten possible crosses, the children expected 
and the children not possible from any given mating. 


TABLE I 


OFFsPRING PossIBLE AND Not PossIBLE FROM DIFFERENT 
A-B MartINGs 


Cross Children Possible Children Not Possible 





OxO O A, B, AB 
OxA O,A B, AB 
OxB O, B A, AB 
Ox AB A, B O, AB 
AxA O,A B, AB 
AxB OAR ARB —§— 9 “briees 
Ax AB A, B, AB O 
BxB O,B. A, AB 
Bx AB A, B, AB O 

AB x AB A, B, AB O 





Studies of many thousands of families throughout the world 
have proved the tenability of this theory, and it has been ac- 
cepted as the hereditary basis of the four blood groups (Snyder, 
1929; Wiener, 1935). 

In 1928, the idea occurred to Landsteiner and Levine, that 
agglutinogens might be present in human red blood cells for 
which no agglutinins existed in human serum. If such agglu- 
tinogens did exist, they could be demonstrated by injecting 
washed red cells into experimental animals. The substances 
produced by the animals against agglutinogens are known as 
immune agglutinins. Observations were made in experiments 
with anti-human-blood immune serum from rabbits. 
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These tests revealed the presence of two agglutinable prop- 
erties in human blood unrelated to the agglutinogens A and B. 
The newly discovered agglutinogens were called M and N. 

Landsteiner and Levine concluded from their first study of 
families that the agglutinable factors M and N are constitu- 
tional properties that are inherited as Mendelian characters. 

The work of Landsteiner and Levine, Schiff, Shigeno, 
Thomsen and Clausen, Wiener and Vaisberg, and Hyman has 
shown conclusively that the agglutinogens M and N are in- 
herited as a single pair of allelomorphic genes with dominance 
lacking. Thus an individual can belong to either group M, 
group N, or group MN. No individual’s blood lacks both 
M and N. 

TABLE II 


OFFsPRING PossIBLE AND Nort PossIBLE FROM DIFFERENT 
M-N MatIncs 





Cross Children Possible Children Not Possible 





MN x MN MIN, MM hte 

MN xN MN, N M 

MN xM MN,M N 
MxN MN M,N 
MxM M MN, N 
NxN N MN, M 





Since this theory has been proved correct the following two 
rules must hold: 


(1) Agglutinogen M cannot appear in the blood of a child 
unless present in the blood of one or both parents; the same 
rule holds for agglutinogen N. 

(2) An M parent cannot give rise to an N child, and an 
N parent cannot give rise to an M child. 


Table II shows the six possible crosses, the children ex- 
pected, and the children not possible from any given mating. 
The discovery of the M and N agglutinogens made possible 
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the classification of human blood into twelve different groups. 
They are as follows: 


OM 
ON 
OMN 
AM 
AN 
AMN 
BM 
BN 
BMN 
ABM 
ABN 
ABMN 


Once the type of inheritance involved was ascertained for 
both sets of blood groups the most immediate forensic applica- 
tion was to affiliation cases. In order for a physiologic trait to 
be applicable in medico-legal cases it must fulfill three require- 
ments: (1) it must be so clear-cut that all qualified observers 
will arrive at the same conclusions in regard to its presence or 
absence; (2) it must be constant throughout life; and (3) it 
must be inherited according to exact laws. The human blood 
groups fulfill all of these requirements. No two competent 
and well-trained observers could possibly disagree on the quite 
visible reactions of a blood test, for the reactions are of two 
kinds: agglutination either occurs or it does not occur. The 
varying degrees of agglutination can create no doubt as to the 
positiveness of the reaction. The agglutinogens are constant 
throughout life, appearing as early as the third month of foetal 
life and never changing. The types of inheritance involved 
have been carefully worked out and found to obey exact laws. 
The blood groups are thus far the only physiologic traits that 
can be used with certainty in affiliation cases. 

Now just how can these blood groups be applied to pater- 
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nity cases? Are they capable of showing that a certain man is 
the father of a certain child? Or are they capable of showing 
that a certain man could not be the father of a certain child? 
Inasmuch as many men belong to the same blood groups, blood 
grouping cannot be used to prove paternity. However, the 
presence of an agglutinogen in the blood of a child which is not 
present in the blood either of the mother or of the putative 
father would automatically clear the man of the charge of 
paternity. Consequently the blood group tests for paternity 


TABLE III 


PROBABILITIES OF PRovING NoN-PATERNITY WHEN THE TYPE OF 
THE WRONGFULLY ACCUSED MAN Is KNowN 





(After Wiener) 

Putative Father of Type Chances of Proving Non-Paternity 
OM 50.71 per cent 
ON 56.00 
OMN 25.18 
AM 40.37 
AN 46.67 
AMN 9.05 
BM 43-59 
BN 49.56 
BMN 14.38 
ABM 58.36 
ABN 62.77 
ABMN 36.81 

Unknown 33.07 





are exclusion tests. If, for example,.a child has agglutinogen 
A in its bloody and the mother’s blood lacks it, then we know 
that it must be present in the blood of the father. If the ac- 
cused man does not have the substance in question he cannot 
possibly be the father. Only in exclusions, then, can the tests 
be used as legal evidence. 

What are the chances, therefore, of a man proving his inno- 
cence when confronted with a paternity suit? It has been 
estimated that, with the use of both sets of blood groups, the 
average chance of proving non-paternity is approximately one 
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out of three. It must be borne in mind that in the majority 
of cases the man admits relations with the woman but denies 
any responsibility for the conception of the child. In other 
words, conception was possible but highly improbable. There- 
fore, the possibility of an exclusion in one out of three cases 
is not a small number. 


TABLE IV 


Mepico-LEGAL AsPECT OF THE A-B REACTION 


Child Mother 


Group to which Father cannot belong 








O O AB 

O A AB 

O B AB 

A O O, B 

A B O, B 

B O O,A 

B A O,A 
AB A O, A 
AB B O, B 
AB AB O 

TABLE V 


Mepico-LEeGAL AsPECT OF THE M-N REACTION 





Child Mother Group to which Father cannot belong 





M M N 
M MN N 
N N M 
N MN M 
MN M M 
MN N N 





Wiener has prepared a list of the probabilities of proving 
non-paternity when the type of the wrongfully accused man is 
known. It is given here in Table III. 

A man of group AMN has less than one chance in ten to 
prove his innocence; a man of group OM has one chance in 
two; and so on. On the average, as was stated before, the 
chances of proving non-paternity are one out of three. Though 
about two-thirds of paternity cases will not be subject to solu- 
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tion, it is still advisable and valuable to make the blood tests 
in all cases for the sake of the one-third that might be settled. 

The medico-legal aspects of the A — B, and M — N reactions 
are presented in Tables IV and V, respectively. The groups 
to which the mother and child belong and correspondingly to 
which the real father could not possibly belong are shown. 
Consequently a man accused of paternity who falls into one of 
the groups in the third column of the table corresponding to a 
particular combination of mother and child could not be the 
father of the child. 

Foreign jurisprudence seems to be more responsive to scien- 
tific discoveries that have direct forensic applications than does 
American jurisprudence. American courts appear to look for 
precedents before accepting the admissibility in scientific evi- 
dence and do not always examine the validity of that evidence 
on its own merits. In Europe and Asia, however, the courts 
scientifically scrutinize any data that might be used as absolute 
and conclusive evidence. For this reason the blood group 
tests for non-paternity were legally recognized abroad many 
years ago and are widely applied in affiliation cases. Let us 
first investigate the status of the tests in foreign countries before 
discussing their medico-legal applications in the United States 
and particularly in Ohio. 

The Latin countries of Europe (France, Italy, and Spain) 
still hold to the old code: pater semper incertus. The courts 
will “not allow the possibility of a biological proof of father- 
hood,” so any proof of non-paternity based on an inherited 
physiologic trait is not acceptable. However, a few cases where 
the tests were used have been recorded for Trieste, Italy, when 
the Austro-Hungarian Civil Law was in effect. Only in 1931 
did the Supreme Italian Court of Cassation make the following 
statement in regard to the value of the tests for determining 
non-paternity: “As regards the reliability of the results ob- 
tained by this method, the latest studies and investigations 
show that though the determination of the blood groups af- 
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fords no positive evidence for a declaration of affiliation in a 
given case, it does on the other hand furnish incontrovertible 
evidence for the exclusion of this relationship when the child’s 
blood group does not agree, according to a definite scheme, with 
that of the supposed father.” 

The tests are most widely used in Teutonic countries. 
Schiff reports as many as 5000 cases in Germany in 1929, of 
which more than 2500 were in Berlin. Werkgartner reports 
more than 1500 cases handled in Austria up to 1929. 

The courts in these countries call for the blood group tests 
at the beginning of the legal proceedings, for an exclusion on 
the basis of the tests is the only evidence necessary. Lattes says 
that “the formula of the German Code lends itself particularly 
well to biological evidence, for the question before the Courts 
is usually stated in the negative: ‘Is it clearly impossible (offen- 
bar unméglich) for Mr. X to be the father of this child?’ ” 

“The Landgericht of Duisberg in 1928 asserted that ‘there 
can be no doubt whatever as to the evidential value of these 
tests.’ ” 

The Prussian Kammergericht accepts the blood group tests 
as absolute and conclusive evidence for non-paternity. The 
Reichsgericht, supreme German Court, in 1930, upheld the 
validity of the tests. 

Austria and the Scandinavian countries have legally recog- 
nized the reliability of the tests in evidence and are using them 
for all affiliation cases. 

Though the Commissar for Soviet Justice in 1926 prohib- 
ited the use of the tests for paternity cases on the basis of their 
not affording absolute proof the decision was reversed in 1927 
and the tests are now regarded as conclusive evidence for non- 
paternity. 

The first paternity case in the British Isles in which the tests 
were used took place in 1932. In the Dublin Circuit Court a 
man was proved not to be the father of a certain child and was 
declared not guilty on the basis of the blood groups. 
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The blood group tests, therefore, are applied medico- 
legally in Denmark, Norway, Sweden, Germany, Austria, Dan- 
zig, Lithuania, Czechoslovakia, Holland, Japan, Russia, Bel- 
gium, Ireland, and in a few instances, Italy. 

In Germany, Denmark, and other foreign countries laws 
are being drawn up to regulate the use of the tests in the courts. 
The tests are rather difficult to make and expert skill is needed. 
If put into the hands of incompetent investigators disastrous 
results may follow. Thus the same scientific and open-minded 
attitude with which European courts have recognized and made 
use of the applicability of the blood group tests to affiliation 
cases has been devoted to safeguarding the actual making of 
the tests so that no miscarriage of justice will result. The tests 
have been legally centralized in Bavaria, Saxony, Wiirtemberg, 
and Hamburg. This procedure eliminates the possibility of the 
tests being made by incompetent workers. 

It is only in the past few years that American Courts have 
begun to accept the admissibility in evidence of the blood group 
tests for non-paternity. Precedents were looked for only in 
our own Federal and State proceedings, and not being found, 
requests for the blood tests were refused. However, a few 
courts knowing the advantages accruing to criminal cases from 
the use of fingerprint and blood stain identifications, critically 
examined the blood group test data, and granted court orders 
for the making of such tests. The first of such cases of which 
we have any knowledge occurred January 2, 1934, before 
Supreme Court Justice Steinbrink of the State of New York.’ 
The present authors’ first case occurred in February 1934, in 
the Court of Common Pleas, Pickaway County, Ohio. Further 

* Beuschel v. Manowitz, 151 Misc. 899, 271 N.Y.S. 277 (1934), re- 
versed 241 App. Div. 888, 272 N.Y.S. 165 (1934), leave to appeal denied, 
265 N.Y. 509, 193 N.E. 295 (1934). In Commonwealth v. Zammarelli, 
17 Pa. Dist. and Co. Reports, 229 (1931) a blood-grouping test voluntarily 
submitted to, was used as evidence of nonpaternity and a verdict of guilty 
set aside as against the weight of evidence. The most recent decision approv- 


ing such tests is to be found in South Dakota v. Damm, 3 LW, Index 814 
(April 16, 1936). 
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cases both in Ohio and other states followed, in which court 
orders were granted for the making of the tests. However, in 
none of these early cases did it become necessary for the court to 
rule upon the admissibility in evidence of the tests, since they 
either failed to clear the defendant, or, where they did exclude 
him, the case was voluntarily withdrawn by tke plaintiff. 

Among the first cases in which the results of the blood tests 
actually were admitted as evidence and resulted in a verdict of 
not guilty for the defendant, was the authors’ sixth case (see 
Table VI). In this case Mrs. M., a widow, gave birth to a 
child some five years after her husband’s death. She accused 
her late husband’s brother of being the father of the child. He 
denied this, and the Court of Domestic Relations, Franklin 
County, Ohio, granted a court order for the making of the tests. 
The test on the basis of the M-N reactions showed that the man 
might be the father of the child as far as these agglutinogens 
were concerned. The M-N test, therefore, does not constitute 
evidence in this case. The test on the basis of the A-B reactions, 
however, indicated that he could not possibly be the father, 
because he did not have in his blood agglutinogen B, which was 
present in the blood of the child but not present in that of the 
mother. The true father of this particular child would have 
to have agglutinogen B in his blood. On the basis of this evi- 
dence, the court instructed the jury to bring in a verdict of not 
guilty for the defendant. 

In the case just cited it should be noted that although the 
defendant could be the father on the basis of the M-N tests, this 
is of no significance in view of the fact that he could not be the 
father on the basis of the A-B tests. As was previously pointed 
out, exclusion can be made whenever there is present in the 
blood of the child an agglutinogen which is not present either 
in the blood of the mother or in that of the alleged father. It 
is of course assumed in such cases that the alleged mother is the 
true mother of the child. 

The other case of the present authors in which an exclusion 
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was made is listed as number 10 in Table VI, also referred 
from the Court of Domestic Relations, Franklin County, Ohio. 
In this case, Mr. R., father of two grown daughters, sought a 
divorce from his wife on the grounds that a child born to her 
recently was not his. A court order for the making of the tests 
was granted. Again the results of the M-N tests failed to ex- 
clude the man, but the results of the A-B tests did exclude him, 
as may be seen from the table. This case, which is still pending, 
is complicated by the fact that the Ohio Supreme Court has held 


TABLE VI 


BLoop Tests MADE BY THE AUTHORS FOR DIsPUTED PATERNITY 
CASES IN THE STATE OF OHIO 


Blood Groups of 
Date Source Mother Child Alleged Conclu- 
Father sion 














1. 2/ 6/'34 Court of Common Pleas, 


Pickaway County, Ohio A, N O,N O,N Negative 
2. 2/13/’34 Court of Common Pleas, 

Licking County, Ohio A, MN O, M oO, M Negative 
3» 4/25/'34 Criminal Court, 

Vinton County, Ohio A, MN A,MN O,M Negative 
4. 6/19/'35 Court of Domestic Rela- 

tions, Franklin County, Ohio B,MN B, M O,M Negative 
5. 6/26/?35 Physician A, MN O,MN A,N Negative 


6. 10/24/735 Court of Domestic Rela- 

tions, Franklin County, Ohio A, MN B,MN O,M Positive 
7. 11/19/35 Court of Domestic Rela- 

tions, Franklin County, Ohio B,N B,MN O,MN_ Negative 
8. 11/29/°35 — Physician O, M A,MN A,N Negative 
9g. 12/11/'35 Court of Domestic Rela- 

tions, Franklin County, Ohio O,MN O,MN A,M Negative 
o. 4/22/°36 Court of Domestic Rela- 

tions, Franklin County, Ohio A,N AB,MN A,M Positive 





that “a child conceived and born in wedlock, where the husband 
has access to the wife, is presumed to be the child of the hus- 
band.” 

Table VI lists all of the cases which have been referred to 
the authors for blood group determinations. Of the ten cases, 
exclusions were possible in only two. It is worthy of note that 
in each of the eight other cases the defendant admitted relations 
with the woman, but denied responsibility for the conception 
of the child. Among these eight cases, as can be seen from the 
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table, in no instance was there present in the blood of the child 
any agglutinogen which was absent both from the blood of the 
mother and from that of the alleged father. Therefore no 
exclusion was possible in these cases. 

The fact that so many cases have been referred to the au- 
thors is an indication of a progressive attitude towards blood 
grouping tests on the part of the Courts of Ohio. In only a few 
other states is such an attitude discernible. The states of New 
York and Wisconsin have taken the lead in this movement, 
having already passed legislation along these lines. Legislation 
is pending in the states of Illinois, Montana, and New Jersey. 

The full texts of the New York law and the Wisconsin law 
are appended to this article. There is likewise presented a set of 
model laws designed by Dr. A. S. Wiener of the National Re- 
search Council Committee on Human Heredity, for the use of 
blood grouping tests in illegitimacy cases, civil cases, and crim- 
inal cases. 


Tue New York Laws 


Section 1. Section sixty-seven of article five of chapter six 
hundred fifty-nine of the laws of nineteen hundred ten, entitled 
“An act in relation to the inferior courts of criminal jurisdictior 
in the city of New York, defining their powers and jurisdiction 
and providing for their officers,” as such section and article were 
thus restated and renumbered by chapter seven hundred forty- 
six of the laws of nineteen hundred thirty-three, is hereby 
amended by inserting therein a new subdivision, to be subdivi- 
sion one-a, to read as follows: 

1-a. The court, on motion of the defendant, shall order the 
making of one or more blood-grouping tests by a duly qualified 
physician and the results thereof may be received in evidence. 

2. This act shall take effect immediately. (N. Y. Laws, 
1935, Ch. 197, effective March 22, 1935; see also Domestic 
Relations Law, §126-a, effective same date). 

Section 1. The civil practice act is hereby amended by in- 
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serting therein a new section, to be section three hundred six-a, 
to read as follows: 

306-a. Blood tests. Wherever it shall be relevant to the 
prosecution or defense of an action, the court, by order, shall 
direct any party to the action and the child of any such party to 
submit to one or more blood tests, to be made by duly qualified 
physicians and under such restrictions and directions, as to the 
court or judge shall seem proper. The order for such blood 
tests may also direct that the testimony of the persons so exam- 
ined may be taken by deposition pursuant to this article. 

2. This act shall take effect immediately. (N. Y. Civ. 
Pract. Act, §306-a; N. Y. Laws, 1935, Ch. 196, effective 
March 22, 1935). 


Tue Wisconsin Law 


Section 1. Two new sections are added to the statutes to read: 

166.105. Evidence; blood tests. Whenever it shall be 
relevant to the prosecution or the defense in an illegitimacy 
action, the trial court, by order, may direct that the complain- 
ant, her child and the defendant submit to one or more blood 
tests to determine whether or not the defendant can be excluded 
as being the father of the child. The result of the test shall be 
receivable in evidence, but only in cases where definite exclusion 
is established. The tests shall be made by duly qualified physi- 
cians or other qualified persons, not to exceed three, to be ap- 
pointed by the court and to be paid by the county. Such experts 
shall be subject to cross-examination by both parties after the 
court has caused them to disclose their findings to the court or 
to the court and jury. Whenever the court orders such blood 
tests to be taken and one of the parties shall refuse to submit to 
such test, such fact shall be disclosed upon the trial unless good 
cause is shown to the contrary. 

325.23. Blood tests in civil actions. Whenever it shall be 
relevant in a civil action to determine the paternity or identity 
of any child, person, or corpse, the court, by order, may direct 
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any party to the action and the person involved in the contro- 
versy to submit to one or more blood tests, to be made by duly 
qualified physicians or other qualified persons and under such 
restrictions and directions, as the court or judge shall deem 
proper. Whenever such test is ordered and made the results 
thereof shall be receivable in evidence, but only in cases where 
definite exclusion is established. The order for such blood tests 
may also direct that the testimony of such experts and of the 
persons so examined may be taken by deposition. The court 
shall determine how and by whom the costs of such examina- 
tions shall be paid. 

Section 2. This act shall take effect upon passage and publi- 
cation. (Wis. Laws, 1935, Ch. 351, effective Aug. 12, 1935). 


Mopbet Laws For THE UseE oF BLoop Groupinc TEsTs IN 
Certain ILLeciTimacy Cases, Crvit Cases, 
AND CRIMINAL CAasEs 
Prepared by Alexander S. Wiener, M.D., of the National 


Research Council Committee on Human Inheritance 


1. Blood tests in illegitimacy actions. The court, on motion of 
the defendant, shall order the making of one or more blood 
grouping tests by a duly qualified physician or other qualified 
person, and the results thereof shall be received in evidence. 
The cost of the tests is to be met by the defendant, who may 
select the expert from a list drawn up by the State Medical 
Society of individuals who have proved their ability to do such 
tests. Whenever the court orders such blood tests to be taken 
and one of the parties shall refuse to submit to such test, such 
fact shall be disclosed upon trial unless good cause is shown to 
the contrary. 

2. Blood tests in civil actions. Whenever it shall be relevant to 
the prosecution or defense in a civil action to determine the 
parentage or identity of any child, person, or corpse, the court, 
by order, shall direct any party to the action and any person 
involved in the controversy to submit to one or more blood 
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tests, to be made by only a qualified physician or other qualified 
person, and under such restrictions and directions as the court 
or judge shall deem proper. Whenever such test is ordered 
and made, the results thereof shall be receivable in evidence. 
The court shall determine how and by whom the costs of such 
examinations shall be paid. 

3. Cope or CRIMINAL Procepure: J/dentifying criminals; 
taking of fingerprints, photographs, and blood grouping tests. 
In order that the courts and public officials dealing with crim- 
inals may have accurate information as to the identity of persons 
charged with crime, there is hereby conferred and imposed upon 
the chief of police or peace officer performing such functions, in 
each city, town, and village, and upon sheriffs, members of the 
state constabulary, the village police, the aqueduct police, the 
state park police and all other peace officers making arrests, the 
power and duty of causing to be taken upon arrest finger and 
thumb prints, and if necessary photograph and blood grouping 
tests, of every person arrested and charged with a felony or 
with any of the misdemeanors and offenses specified in section 
sliedislls of this code. 
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Statutory Protection of Creditors in 
Reduction of Capital Stock 


CuarLes C, CALLAHAN* 


The sharp process of deflation which business has undergone 
during recent years has vested statutes relating to the reduction 
of corporate capital with an importance little appreciated when 
most of such statutes were enacted. Since 1929 an abrupt re- 
versal of the previous tendency to increase corporate capitaliza- 
tions has taken place. Enormous sums of money and the inter- 
ests of many people have been subjected to the procedures for 
reduction of capital prescribed by the various corporation acts.’ 
With a few exceptions the protection which these acts afford to 
the creditors of the corporation involved is entirely inadequate, 
a situation which may be ascribed largely to a failure to com- 
prehend the position of the creditor and the accounting prob- 
lems involved in the reduction situation.’ 

It is not the purpose of this article to attempt to clear up 
any confusion which may exist as to the meaning of such terms 


* Sterling Fellow, Yale School of Law, 1935-36. 

1 For an account of the extent of the reductions during the first years of 
the depression see Cartinhour and Dewey, Capitalization Changes as a Result 
of the Depression (April, 1932) Corp. Prac. Rev. 26. See also Hornberger, 
Accounting for No-Par Stocks During the Depression (1933) 8 Accounting 
Rev. 58, 59; Marple, The Sources of Capital Surplus (1934) 9 Accounting 
Rev. 75, 79; Comment (1934) 47 Harv. L. Rev. 693. The process is not 
yet complete. During the first four months of 1936 twenty-seven major 
companies announced the approval of capital reductions and fifteen others 
announced proposed reductions, Poore’s Daily Reports (Industrials). 

2 “There is unspeakable confusion among lawyers and accountants over the 
law relating to ‘capital,’ greatly increased by that most deceptive and variable 
term ‘capital stock.’ In these financial matters it is with the utmost difficulty 
that the legal and accounting professions can get together and understand the 
concepts and policies of the other.” Ballantine, Problems in Drafting a Mod- 
ern Corporation Law (1931) 17 A.B. A. Jour. 579. “The subject of reduc- 
tion of capital stock, as it is often called, is involved in rather hopeless con- 
fusion in the statutes of most states.” Ballantine, A Critical Survey of the 
Illinois Business Corporation Act (1934) 1 Univ. of Chi. L. Rev. 357. 
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as “capital” and “capital stock,” but a few fundamental distinc- 
tions are necessary for the discussion to follow. The assets upon 
which a corporation operates are derived from two primary 
sources, its creditors and its stockholders. In the balance sheet 
of the company this source distinction is made on one side only, 
that showing liabilities and net worth. There is not, and of 
course cannot be, any such separation of the assets. In the most 
elementary manner the net-worth section may be described as 
made up of, first, the amount of the contribution made by the 
stockholders and dedicated to the business, this being the “Cap- 
ital Stock” account, and, second, the so-called “Surplus” account 
which reflects the fortunes of the business and may, at any given 
time, show either a surplus or a deficit as the result of past 
operations. It is to this net-worth section that the creditor of 
the corporation looks for protection. In theory it represents the 
amount by which the asset values of the company may shrink 
before he becomes the loser.* Obviously, so long as the asset 
values actually are present within the corporation it is of no 
concern to the creditor whether the balancing entries appear 
under “Capital Stock” or “Surplus”; and if the reduction of 
Capital Stock were really confined to that, and consisted merely 
of a bookkeeping entry shifting an amount from the Capital 
Stock to the Surplus account, it would not endanger him. The 
creditor’s interest in this shuffling of values arises from the fact 
that, while the Capital Stock account may be a closet from which 
funds can pass only to Surplus, yet the latter has several open- 
ings which lead directly to the pockets of the shareholders and 
involve a withdrawal of assets from the corporation. Consider- 
able confusion may be avoided, then, by remembering that, 
while “Reduction of Capital Stock” may refer only to the book- 
keeping process by which funds are transferred from the Cap- 
ital Stock account to the Surplus account, any effect which is 
detrimental to creditors must arise because of the subsequent 
disposition of the funds thus transferred. 


8 Krauss, Maintenance of a Corporation’s Capital (1931) 9 Tenn. L. 
Rev. 215, 218. 
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It must, of course, be recognized that there are conditions 
under which a reduction of the Capital Stock account, and even 
a subsequent distribution of the surplus thus created to the 
shareholders, may be quite desirable for the corporation and 
of no detriment to its creditors. Obviously if the capital is 
larger than the needs of the business demand and such capital 
may be employed more profitably elsewhere it is proper to 
withdraw the excess from the capital stock account and dis- 
tribute to the shareholders an equivalent amount in assets.* 
But by far the more common condition is that which calls for 
a reduction in order to absorb a deficit. Such a deficit may be 
the result of operating losses and be reflected in the surplus 
account, or it may have arisen from a shrinkage in value of the 
assets of the corporation which impairs the real capital although 
perhaps not yet apparent in the accounts. By absorbing the 
deficit through reduction, current earnings, which otherwise 
would be charged against the deficit, are made legally avail- 
able for dividends.’ That the usefulness of this procedure is 
recognized generally is evidenced by the fact that corporation 
acts uniformly allow capital to be reduced." Such statutory 

* Kester, Adv. Accounting (3rd ed., 1933) 459. 

5 Kester, supra note 4. The large number of reductions during the de- 
pression were made, of course, as a means of absorbing deficits, Cartinhour and 
Dewey, supra note 1. When such is the case no assets are withdrawn from 
the corporation and the creditors have no cause for complaint. 

® Cal. Civ. Code (Deering, 1931) § 348, as amend., L. 1933, c. 533, 
§ 51; Conn. Gen. Stat. (1930) § 34200, as amend. L. 1935, c. §3, § 13 Del. 
Rev. Code (1915) § 1942, as amend. L. 1933, c. 91, $5; Ill. Rev. Stat. 
Ann, (Smith-Hutd, 1934) c. 32, § 157.59; Me. Rev. Stat. (1930) c. 56, 
§ 56, as amend., L. 1931, c. 183; Md. Ann. Code (Bagby, 1924) Art. 23, 
§ 32, as amend., L. 1931, c. 480; Mass. Gen Laws (1932) c. 156, § 41, as 
amend., L. 1932, c. 136; Mich. Comp. Laws (Mason, Supp., 1933) 
§ 10135-20, as amend., P.A. 1935, No. 194; Nev. Comp. Laws (Hillyer, 
1929) § 1624, as amend., L. 1931, c. 224, § 7; N. J. Comp. Stat. (1911) 
§ 29, as amend., L. 1932, c. 18 (This statute is interesting in referring to a 
“decrease of capital stock or of capital.”); N. Y. Cons, Laws (Cahill, 1930) 
c. 60, § 36; Ohio Gen. Code (Page, Supp., 1934) § 8623-39; R. I. Gen. 
Laws (1923) § 53, as amend., L. 1932, c. 1941, § 3; Tex. Ann. Civ. Stat. 


(Vernon, 1925) Art. 1332; Vt. Pub. Laws (1934) § 5795; Va. Code 
(Michie, 1930) § 3781, as amend., L. 1932, p. 131; Wash. Rev. Stat. Ann. 
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authority is necessary for reduction and the procedure followed 
must conform to the formalities prescribed by the statute.’ 
Typically, statutes require a vote of two-thirds of the outstand- 
ing shares to authorize a reduction.* Once authorized, the re- 
duction may be effected in a variety of ways, concerning which 
the statutory provisions are not always clear.” In general the 
methods falls within the following classes: (1) Reducing the 
par value of outstanding shares, or reducing the stated capital 
where the shares are without par value, (2)Retiring shares 
which have been surrendered by the shareholders, either pro- 
rata or by lot, (3) Purchasing shares for retirement pro-rata, 
in the open market or at private sale, (4) Exchanging par 
value for no-par value stock or no-par for par.”® Regardless of 


(Remington, 1932, Supp., 1935) § 3803-40; Wis. Stat. (1933) § 180.07. 
The statutes are typical of those prevailing in the remainder of the states. In 
Georgia and Iowa the power to reduce depends upon a general power to 
amend the articles. Ga. Code (1933) § 22-308, 309; Iowa Code (1931) 
8360. 

. 7 Uffelman v. Boillin (Tenn. App., 1935) 82 S.W. (2d) 545; Star 
Publishing Co. v. Ball, 192 Ind. 158 (1922); Butler v. New Keystone Cop- 
per Co., 10 Del. Ch. 371 (1915); Barbard Mfg. Co. v. Ralston Milling Co., 
71 Wash. 659 (1913); Crandall v. Lincoln, 52 Conn. 73, 99 (1884). Fail- 
ure to conform to the statutory procedure may not always be fatal as between 
shareholders. Meisenheimer v. Alexander, 162 N. C. 226 (1913); Gade v. 
Forest Glen Brick Co., 165 Ill. 367 (1897). 

8 In some states a majority of the outstanding shares or of each class is 
sufficient. See the California, Delaware and Massachusetts statutes cited 
supra note 6. 

® Nine methods are enumerated in the Ohio and Delaware statutes. Ohio 
Gen. Code (Page, Supp., 1934) 8623-39; Del. Rev. Code (1915) § 1942, 
as amend., L. 1933, c. 91, § 5. It has been said that much of the confusion 
of the statutes is due to a failure to distinguish between such different opera- 
tions as reducing stated capital, retiring shares, adjusting par value of out- 
standing shares to conform to stated capital as reduced, etc. Ballantine, A 
Critical Survey of the Illinois Business Corporation Act, supra, note 2. 

1 Kester, Adv. Accounting (3rd ed., 1933) 459; Hatfield Accounting 
(1928) 187-188. Unless the statute authorizes or implies otherwise a re- 
duction must operate equally on all the shareholders of the same class. General 
Investment Co. v. American Hide and Leather Co., 98 N. J. Eq. 326 (1925) ; 
Page v. American and British Mfg. Co., 113 N. Y. Supp. 734 (1908); Theis 
v. Durr, 125 Wis., 651 (1905); Niagara Shoe Co. v. Tobey, 71 Ill. App. 
250 (1896) ; Currier v. Lebanon Slate Co., 56 N. H. 262 (1875). This, of 
course, is a matter which cannot be raised by a creditor, Gade v. Forest Glen 


Brick Co., supra, note 7. 
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the manner in which the reduction is effected the result is a 
credit entry to surplus. Corporation acts generally provide 
that the amount thus credited may be distributed to the share- 
holders, under varying restrictions, in the form of cash or other 
assets."* And it has been held that such a distribution may be 
made on “general principles” irrespective of statutory author- 
ity.” 

On the problem of the protection of creditors against a dis- 
tribution following reduction the cases offer little or nothing. 
It is said that the statutory regulation of the subject is primarily 
for the creditors’ protection.** And courts have shown some 
willingness, when confronted with a reduction situation, to go 
beyond the books of the corporation and inquire as to its actual 
condition.** But there is a surprising paucity of cases in which 
creditors’ rights actually are adjudicated.” 

To protect creditors adequately and, at the same time, secure 
flexibility in corporate capitalization is a nice problem for the 
legislator." Where this problem has been faced squarely ad- 
mirable statutes have resulted; but the great majority of cor- 
poration acts offer the creditor little security in the reduction 
situation. Uniformly, and perhaps necessarily, the statutes 


11 See infra, notes 18-21. 

12 Strong v. Brooklyn Cross-Town R. R. Co., 93 N. Y. 426 (1883); 
Continental Securities Co. v. Northern Securities Company, 66 N. J. Eq. 
274 (1904). 

18 State ex rel. v. Benson, 32 Del. 576 (1924); Coleman v. Hagey, 252 
Mo. 102, 145 (1913). These cases, however, did not involve creditors’ rights. 

 Benas v. Title Guaranty Trust Co., 216 Mo. App. 53 (1924); Strong 
v. Brooklyn Cross-Town R. R. Co., supra note 12. In the latter case the 
court said: “The surplus, if any, which a coroporation, reducing its capital, 
under the Act of 1878, is at liberty to pay to its shareholders, must, in every 
case, be ascertained, and depends upon the result of an examination into its 
affairs, and not upon the difference between the original amount of capital 
and the reduced amount.” It should be noted that these cases also involved 
shareholders, not creditors. 

15 See note 47 Harv. L. Rev. 693, 697. Creditors have been allowed 
recovery against stockholders who have withdrawn capital subsequent to the 
debt. Crandall v. Lincoln, 52 Conn. 73 (1884). 

© See Ballantine, A Critical Survey of the Illinois Business Corporation 
Act, supra, note 2, p. 376. 
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make reduction dependent upon a vote of the shareholders, the 
very group against which creditors require protection.“ It is 
most obvious, then, that some restriction should be placed upon 
the extent to which a corporation may be allowed to distribute 
the reduction surplus and thus effect a partial dissolution which 
may turn out to have been done at the expense of the creditors. 
Yet, strangely enough, the corporation acts of twelve states 
contain no restrictions regarding such a distribution.” In New 
Jersey, one of the states, the court has made general statements 
to the effect that the distribution must not affect the rights of 
creditors or impair the capital of the corporation. This state- 
ment, that creditors’ rights must not be affected, is embodied in 
the statutes of Nebraska and Virginia.” Such provisions, of 
course, go no further than merely to state the problem. A 
larger group of statutes make “solvency” the limit beyond 
which a distribution of reduction surplus shall not extend.” In 


168 See note 6 supra. 

17 Alabama, Arizona, Kansas, Kentucky, Michigan, Mississippi, New 
Jersey, New Mexico, North Carolina, Oregon, Pennsylvania, and Vermont. 
These states have statutes prescribing formalities for reduction; Ala. Code 
Ann. (Michie, 1928) § 7003; Ariz. Rev. Code. Ann. (Struckmeyer, 1928) 
§ 589; Kans. Rev. Stat. Ann. (1923) § 17-622; Ky. Stat. (Carroll, 1930) 
§ 553; Mich. Laws (1931) No. 327; § 43 as amend., Laws (1935) No. 
194; Miss. Code Ann. (1930) § 4133; N. J. Comp. Stat. (1911) p. 1616, 
§ 29, as amend., L. 1931, c. 18; N. M. Stat. Ann. (Courtright, 1929) § 32- 
134; N. C. Code Ann. (Michie, 1931) § 1161; Ore. Code Ann. (1930) 
Pigg Pa. Laws (1933) v. 106, §§ 706, 801; Vt. Pub. Laws (1934) 

5795 

18 Continental Securities Co. v. Northern Securities Co., 66 N. J. Eq. 
274 (1904). Neb. Comp. Stat. (1929) § 24-103; Va. Code (Michie, 
1930) § 3781, as amend. L. 1932, p. 131. See also Tex. Ann. Civ. Stat. 
(Vernon, 1925) Art. 1332. 

7° The following statutes prescribe “solvency” or a one-to-one ratio of 
assets to liabilities and capital as reduced: Ark. L. 1931, c. 225, § 24; Conn. 
Gen. Stat. (1930) § 3420, as amend. L. 1935, c. §3, § 1 (in case the distri- 
bution renders the corporation insolvent the directors and shareholders are 
made jointly and severally liable); Fla. Comp. Gen. Laws Ann. (1927) 
§ 6548; Idaho Code Ann. (1932) § 29-148; Ill. Rev. Stat. Ann. (Smith- 
Hurd, 1934) c. 32, § 157.60; Ind. Stat. Ann. (Burns, Supp., 1929) § 4851; 
La. Gen. Stat. (Dart, 1932) § 1126; Md. Ann. Code (Bagby, 1924) Art. 
23, § 32, as amend., L. 1931, c. 480; Mass. Gen. Laws (1932) c. 156, 
§ 45; Minn. Stat. (Mason, Supp., 1936) § 7492-38; Nev. Comp. Laws (Hill- 
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some of this latter group the provision is merely that the distri- 
bution shall not render the corporation insolvent; in the others, 
that the assets remaining after the distribution shall at least 
equal liabilities plus the capital stock of the corporation as re- 
duced. A few statutes require that the assets remaining must 
be “sufficient to pay any debts, the payment of which has not 
been otherwise provided for.”* Still another group includes 
the acts of the District of Columbia and a few western states 
which require that the capital stock, as reduced, must exceed 
existing liabilities, or, in other words, that the ratio of total 
assets to liabilities must be at least two-to-one.” Some of the 
more recent acts, notably that of California, indicate a much 
better grasp of the problem and will be examined in more 
detail. 

Conceding that some restrictions must be placed upon the 
disposition of the surplus arising from a reduction of capital, 
the following are suggested as points which should be taken 
into account if a statute is to be designed for the proper protec- 
tion of creditors. 


yer, 1929) as amend., L. 1931, c. 224, § 7 (there is also a provision that the 
assets remaining must be sufficient to pay debts, the payment of which has 
not been otherwise provided for); N. H. Pub. Laws (1926) c. 225, § 47; 
N. Y. Cons. Laws (Cahill, 1930) c. 60, § 38, as amend., L. 1934, c. 764, 
§ 4; Ohio Gen. Code (Page, Supp., 1934) § 8623-40 (with the additional 
provision that there shall be no such distribution if there is reasonable grounds 
to believe that the corporation is, or will thereby be rendered, unable to sat- 
isfy its debts) ; R. 1. Gen. Laws (1923) § 3518, as amend., L. 1932, c. 1941, 
§ 3; Tenn. Code (Williams, 1934) § 3736; Wash. Rev. Stat. Ann. (Reming- 
ton, Supp., 1935) § 3803-40. 

Apparently ‘some of the statutes contemplate a distribution when the 
word, “reduction,” is used. e.g., the Massachusetts, New Hampshire, and 
Washington Statutes above. 

2° Colo. Comp. Stat. (Supp., 1932) § 2281; Del. Rev. Code (1915) 
§ 1942, as amend., L. 1933, c. 91, § 5; Me. Rev. Stat. (1930) c. 56, § 51, 
as amend., L. 1931, c. 183; Nev. Comp. Laws, supra, note 19; W. Va. 
Laws, 1935, c. 26. Only the Colorado statute expressly refers to distribu- 
tion; the others use the word, “reduction.” 

211D.C. Code (1929) tit. 5, § 290; Mo. Stat. Ann. (Vernon, 1932) 
§ 4948; Mont. Rev. Code Ann. (Choate, 1921) § 5927; Utah Rev. Stat. 
Ann. (1933) § 18-2-44; Wyo. Rev. Stat. Ann. (Courtright, 1931) § 28-136. 
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(1) The credit balance resulting from reduction of the 
Capital Stock account must not be confused with Earned Sur- 
plus. Any restriction upon a distribution of capital as such is 
nullified if the same thing may be done by submerging the 
amount of the reduction in a general surplus: reservoir from 
which regular dividends subsequently are paid. The courts 
have shown little tendency to ferret out the sources of the 
“surplus” which gives rise to dividends and have tended to 
confuse the matter somewhat by applying the term, dividends, 
to distributions of capital in the reduction situation.” Account- 
ants have long recognized that the only surplus rightly avail- 
able for regular dividends is that arising through the actual 
operation of the business, that is, surplus representing realized 
profits. In order to accomplish this the general Surplus ac- 
count must be divided into at least two components—Earned 
and Capital Surplus.** The surplus arising from reduction 
quite obviously belongs in the latter class and there it should 
be listed if the temptation to withdraw it in defraud of creditors 
is to be minimized. 

Only a few of the corporation acts refer to this distinction 
in dealing with reduction surplus. The acts of Illinois and Ohio 
designate the surplus so arising as “paid-in” surplus, although 
they do not expressly require that it be so shown on the balance 


22 See Benas v. Title Guaranty Trust Co., 216 Mo. App. 53 (1924); 
Dominquez Land Corp. v. Daugherty, 196 Cal. 453; Comment (1934) 19 
Corn. L. Quart. 470, 474. 

*8 Herskowitz, Archaic Laws and Dividend Policies, 4 Corp. Prac. Rev. 
(March, 1932) 47; Dewing, Financial Policy of Corporations (3rd. ed., 
1934) 604; 1 Kester, Accounting Theory and Practice (3rd ed., 1930) 426 
et seq. “So long as the law fails to take account of the sources of surplus, the 
opportunities for financial manipulation are many. Dividends may be paid out 
of the creation of legal surplus which includes (among other things) reduction 
in stated capital value of stock.” Herskowitz, loc. cit. p. 48. 

24 See recommendations of the Committee on Stock List of the New 
York Stock Exchange (Jan. 12, 1932), Herskowitz, supra, note 23, p. 48; 
Kester, supra, note 23. 
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sheet.” The California Act is somewhat more specific in the 
requirement that the amount by which the capital is reduced 
shall be transferred to a “Reduction Surplus Account.”” The 
Michigan reduction statute recently has been amended to re- 
quire that a division of the surplus between surplus arising from 
earnings and surplus arising from other sources be maintained 
on the books of the corporation.” Although the procedures 
stipulated by these acts, other than that of California, are not 
particularly descriptive of the exact source of the surplus, they 
are satisfactory from the creditors’ standpoint. The name of 
the account is of small importance so long as it is not classed 
as earned. 


(2) There must be a differentiation between current and 
fixed assets in determining the limits beyond whch a distribu- 
tion of reduction surplus shall not extend. In this respect the 
great majority of the state acts have failed to take into account 
the true position of the creditor. Any struggle arising between 
creditors and shareholders in a reduction situation must center 
around the current asset group. If a distribution is contem- 
plated it will be made, except in the most unusual cases, from 


2° ““The surplus, if any, created by or arising out of the reduction of 
stated capital shall be deemed to be paid-in surplus... .” Ill. Rev. Stat. Ann. 
(Smith-Hurd, 1934) c. 32, §157.60. “Such excess of assets shall be passed 
to and added to the surplus of the corporation and thereafter shall be subject 
to the disposition of the directors in all respects as surplus paid in by share- 
holders.” Ohio Gen. Code (Page Supp., 1934) § 8623-40. cf the Nevada 
statute: “. . . such excess may be transferred to surplus and be treated as such 
for all purposes.” Nev. Comp. Laws pol 1929) § 1624, as amend., 
L. 1931, c. 224, § 7; to same effct. R. 1. Gen. Laws (1923) § 53, as amend., 
L. 1932, c. 1941, § 3. 

26 Cal. Civ. Code (Deering, 1931) § 348b, as amend., L. 1933, c. 5335 
§ 51. 

27 “A corporation shall at all times keep its books in such manner as to 
indicate clearly the division of the surplus accounts between surplus arising 
from earnings and surplus arising from other sources and it shall likewise indi- 
cate clearly such items in its annual reports to the state and its annual reports 
to its shareholders.” Mich. P. A. 1935, No. 194. The statute is further inter- 
esting in the provision that no reduction of stated capital by more than fifty 
per cent shall be effective until all known unsecured creditors have been 
notified by mail. 














Qa. ae ee he oe Oe 


>P® Sto ws A 











STATUTORY PROTECTION OF CREDITORS 229 


the current assets.”* And it is to this group that the unsecured 
creditor must look for payment of his claim. The creditor is 
concerned primarily with the liquidity of the corporation’s 
assets; their total amount usually is of little importance to him. 
The statutes, then, which purport to protect the creditors’ 
interest by a provision that no distribution shall be made which 
renders the corporation insolvent, or by setting up any ratio to 
be maintained between total assets and liabilities, or total assets 
and liabilities plus capital stock, fail in their purpose since, 
under them, the asset values which remain after the distribution 
may be entirely non-liquid, although greatly exceeding the 
statutory requirement as to amount.” Some recognition of the 
liquidity problem appears in the statutes of California and Ohio. 
Under the California Act the surplus resulting from reduction 
may not be distributed unless the directors determine that such 
a distribution will not render the corporation unable to meet its 
liabilities when they become due and that the remaining assets, 
at fair present value, will at least equal one and one-quarter 
times its debts and liabilities." Here, although the ratio of 
one and one-quarter to one refers to the assets as a whole, the 
question of liquidity is implicit in the required determination 
that the corporation will be able to meet its obligations as they 
fall due. Ohio offers a similar general safeguard in the provi- 

28 The corporation is not required to distribute cash. Specific property 
may be turned over to the shareholders where it is more feasible to do so. 
Continental Securities Company v. Northern Securities Company, 66 N. J. 
Eq. 274 (1904). Some statutes contain this provision. Cal. Civ. Code (Deer- 
ing, 1931) § 348b, as amend., L. 1933, c. §33, § 52; Ill. Rev. Stat. Ann. 
(Smith-Hurd, 1934) c. 32, § 157.60. Even if property, rather than cash, is 
distributed it is quite likely to be from the current asset group. 

2° Most of the statutes fall in this class, supra, notes 19-21. Cal. Civ. 
Code, supra, note 28. “It seemed to the California Committee, both in con- 
nection with dividends and distribution of assets and also in connection with 
purchases by the corporation of its own shares, that the liguidity of the cor- 
poration as well as its solvency should be considered, since even earned surplus 
may be represented merely by the book value of fixed and unmarketable 
assets.” Ballantine, A Critical Survey of the Illinois Business Corporation 


Act, supra, note 2, p. 379. 
298 Cal. Civ. Code § 348b., supra, note 28. 











230 LAW JOURNAL — MAY, 1936 


sion that there shall be no such distribution if there is reason- 
able ground to believe that the corporation is, or will thereby 
be rendered, unable to satisfy its obligations.*” The restriction 
contained in statutes of the Delaware type, that the remaining 
assets must be sufficient to pay debts the payment of which has 
not been otherwise provided for, may perhaps be interpreted to 
require that the remaining assets must be sufficient in nature as 
well as in amount but the point certainly is none too clear.” 
No state has attempted to set up any specific requirement 
as to the degree of liquidity to be maintained; and it is quite 
likely that any such requirement will prove difficult to apply. 
Yet it would seem that something approaching a definite stand- 
ard must be prescribed by statute if any real protection for 
creditors is to result. Such provisions as those of the California 
and Ohio statutes are commendable in their recognition of the 
liquidity problem but offer little in the way of an effective 
answer. The California Act is satisfied if the directors deter- 
mine that the proposed distribution will not render the corpora- 
tion unable to meet its debts as they fall due. This suggests 
little more than another bit of formality to be enacted by the 
directors and included in a certificate to be filed with the secre- 
tary of state. Except in the most flagrant cases, the possibility 
of recovery against the directors would be small, if only because 
of the general nature of the proposition which they are required 
to determine.**? The Ohio statute does not require even the 
formality but leaves the matter to a “reasonable belief” to be 
entertained by some undetermined person or body. 


8° Ohio Gen. Code (Page Supp., 1934) § 8623-40. 

31 “No such reduction, however, shall be made in the capital of the cor- 
poration unless the assets of the corporation remaining after such reduction 
are sufficient to pay any debts the payment of which shall not have been 
otherwise provided for and said certificate shall so state.” Del. Rev. Code 
(1915) § 1942, as amend. L. 1933, c. 91, § 5. The other statutes, supra, 
note 21, are to the same effect with minor variations in wording. 

32'The statute contains the further provision that no director shall be 
liable to the corporation, a creditor, or a shareholder if he acted in good faith 
and with reasonable care, supra, note 28. 


32a Ohio Gen. Code § 8623-40. 


























STATUTORY PROTECTION OF CREDITORS 231 


If a specific standard of liquidity is to be set up it must 
involve a ratio between the liquid, or “current,” assets of the 
corporation and the amount of unsecured claims against it. A 
perfect agreement among accountants as to what is to be in- 
cluded within the current asset group is scarcely to be expected; 
but it is believed that the term has sufficient meaning to be use- 
ful in this connection. Clearly it includes cash, receivable items 
and other property which may be expected to be turned into 
cash within a short time, although the particular accounts 
included may vary from business to business.** Because of this 
variation it would seem unwise to attempt to enumerate by 
statute the items to be included within the current asset group. 
Also because of such variations the selection of a ratio between 
current assets and unsecured liabilities, beyond which a distri- 
bution to shareholders shall not extend, must be somewhat 
arbitrary. A ratio of two-to-one has been regarded traditionally 
as the ideal one from the standpoint of the extension of credit, 
on the theory that the shrinkage of asset values because of a 
liquidation will not exceed one-half. It is recognized that a 
business may operate on a ratio substantially smaller than this 
and still be in a sound position, in many cases, and that there 
is considerable unfairness in applying such a rule of thumb 
method in considering an extension of credit.** But the error 
of the method seems to lie on the side of safety for the cred- 
itors; and if the application of the two-to-one ratio to the reduc- 
tion situation seems unduly stringent it should be remembered 
that we are not concerned with anything so vital to the business 

33’'Three to six months has been given as the time within which assets 
should be expected to be turned into cash if they are to be regarded as cur- 
rent. 1 Kester, Accounting Theory and Practice (3rd. ed. 1930) 28-29. 
See also, Wall and Duning, Analyzing Financial Statements (1930) p. 110 
et seq.; Hatfield, Accounting (1928) p. 13. 

34“The banker merely wishes to have his loans paid when due and he 
seeks other criteria upon which to base his judgment than any arbitrary 
ratio between current capital and current debts.” Dewing, Financial Policy 
of Corporations (3rd ed., 1934) pp. 485-488. See also Wall and Duning, 
supra, note 33, p. 243. 
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as the extension of credit. The ratio is not offered as a check 
on reduction but as a safeguard when it is proposed to distribute 
to the shareholders the surplus arising from such reduction. If 
the reduction is made in order to absorb losses, and this usually 
is the case, no distribution is made and no inconvenience to the 
corporation can result from the requirement. If the purpose of 
the reduction is to enable the shareholders to withdraw capital 
from the corporation, the personal interest of the shareholders 
alone is involved and no reason is seen why they should not be 
required to leave the creditors of the corporation in an ideal 
position after the distribution. 


(3) There should be some recognition of the extent to 
which the problem is affected by the valuation of assets. The 
question of the true basis upon which asset values should be 

- determined has long been a cause for despair among accountants 
and there is little agreement as to its answer.** The principal 
contenders for recognition are (1) original cost less depletion 
and depreciation, (2) reproduction cost and (3) liquidation 
value; and perhaps different bases of valuation should be ap- 
plied to different classes of assets.** It is argued that the liqui- 
dation value is the one which is of primary significance for the 
creditor and that this is the proper basis from which to value 


current assets.*” 
At any rate it is clear that the assets of the corporation must 


35 Hatfield, Accounting (1928) p. 73. Kester lists fourteen kinds of 
value which have become established, including cost, market, reproduction, 
salvage, present, fair and taxable, II Accounting Theory and Practice (2d ed. 
1925) p. 113. 

36 Hatfield, supra, p. 76; II Kester, supra, pp. 123-126. For a discussion 
of various valuation problems see Weiner and Bonbright, Anglo-American 
Dividend Law (1929), 29 Col. L. Rev. 906; ibid., 30 Col. L. Rev. 330 
(1930). 

ae “It is to the current assets that creditors must look as the source of the 
payment of debts. Cash is the only universally accepted medium of payment 
of debts. The content of the current asset section of the balance sheet should, 
therefore, be stated on a cash basis. . . . The general principle of valuation, 
therefore, for the current assets may be stated as a valuation on the basis of 
cash realizable values.” Cost less depreciation is the proper basis for valuing 
fixed assets. I] Kester, supra, p. 124. 
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be valued within the bounds of reasonable accuracy if any pro- 
tection is to be afforded to creditors in the situation under dis- 
cussion. In suggesting checks on the distribution of reduction 
surplus it has been assumed that the balance sheet of the corpo- 
ration presented an accurate picture of the state of the business. 
Distortion of the picture may very easily nullify any effort to 
protect creditors. Thus it has been pointed out that if the assets 
of a corporation have been grossly overvalued, a reduction of 
the capital account, followed by a distribution to the share- 
holders of the apparent surplus created by the reduction, will 
result in destroying the protecting equity of the creditors, both 
secured and unsecured.” Since, because of the overvaluation, 
the shareholders have furnished tangible value up to only a 
fraction of the amount of their stock, they are entitled to a dis- 
tribution only of a corresponding fraction of the bookkeeping 
surplus created by the reduction. Actually they may receive 
it all; and, of the money distributed, a large percentage will 
have been furnished by the creditors. 

The creditors may be defeated also where there has been a 
sizable undervaluation of the assets. If the book value of the 
corporate property is reduced to a figure below its actual value 
and the deficit thus created is written off against a surplus re- 
sulting from a reduction of the capital account, subsequent 
profits will be overstated by reason of the reduced charges to 
depreciation.*® These profits appear as earned and are subject 
to regular dividends; but, to the extent that they are overstated, 


38 If, before reduction, a corporation presents the following balance sheet: 








Assets Liabilities 
Actual value...... $ 6,000 Debts....... $ 5,000 
Overvaluation .... 9,000 eae 10,000 
$15,000 $15,000 


and the stock is then reduced by $1,000 it is improper to turn over an equiva- 
lent amount of assets to the shareholders, The proper procedure would be to 
distribute to the shareholders an amount representing the ratio of their 
investment to their stockholdings, which is one-tenth of $100, and apply 
the remainder to amortizing the overvaluation of assets. Reiter, Profits, Divi- 
dends, and the Law (1926) p. 236. 

38 See comment, 44 Yale L. J. 1025, 1029. 
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they represent surplus which, in fact, arose not from operation 
of the business but from the reduction of capital. Put in another 
way, expenses are paid out of capital, ostensible profits are 
thereby increased and the net effect is that a reduction surplus 
is distributed in the form of ordinary dividends. 

Undervaluation is not uncommon during a period of gen- 
eral writing down of asset values and it is the more dangerous 
because usually disguised as “conservative practice.”*° Obvi- 
ously the answer to the problem is not to be found in regulation 
of the distribution of reduction surplus as such, since it is a 
distribution by ordinary dividend which is in question and in 
that situation the usual distribution statutes have no opportunity 
to operate. Rather, restrictions should be placed upon the ex- 
tent to which a reduction surplus may be used to absorb asset 
devaluations. The limit should be set, and this of course can 
be done only roughly, at the point at which the write-down 
ceases to reflect present value and begins to anticipate future 
depreciation. 

Of the state statutes only five expressly recognize the valua- 
tion problem in connection with reduction and distribution. 
The statutes of Idaho and Washington require that the effect 
of the reduction must not be to reduce the fair value of the 
assets of the corporation to an amount less than the total of its 
debts and liabilities plus capital stock as reduced.” In Minne- 
sota no part of the reduction surplus may be distributed to the 
shareholders unless the fair value of the remaining assets equals 
liabilities plus stated capital as reduced.” The California Act 
requires, in computing the one and one-quarter to one ratio, 

*° Hornberger, Accounting for No-Par Stocks During the Depression 
(1933) 8 Accounting Rev. 58, 59; See quotations from the reports of sev- 
eral corporations given by Daniels, Principles of Asset Valuation (1934) 
g Accounting Rey. 114, 115. Some of them frankly admit that the “‘Conserva- 
tism” lies in improving future profits by reduced charges to depreciation. 

41 Idaho Code Ann. (1932) § 29-148; Wash. Rev. Stat. Ann. (Reming- 
ton, Supp., 1935) § 3803-40. The Washington statute uses two terms, “fair” 
and “actual” value interchangeably. 

42 Minn. Stat. (Mason, Supp, 1936) § 7492-38. 
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that the assets be valued at fair present value. New York 
provides that there shall be no reduction if the effect of such 
reduction or of any distribution made pursuant thereto would 
be to reduce the actual value of the assets below the one-to-one 
ratio.** Although differing in terminology these statutes appear 
to have the same essential meaning. Those of Minnesota and 
California, referring only to distribution, clearly do not cover 
the practice of undervaluation mentioned above. And the 
statutes which tie fair value and reduction together seem just 
as inapplicable. They prohibit only the reduction of the assets, 
taken at their fair value, below the solvency point. They can 
hardly be construed to require that a reduction surplus shall 
not be used to write down assets to a point below their fair 
value.“* Be that as it may, such provisions, of course, do little 
more than recognize that the problem of valuation is present. 
But, in the case of a direct distribution of the reduction surplus, 
they do afford grounds upon which to check any injustice to 
creditors due to flagrant mis-valuation of the corporate assets. 
Since the valuation of assets is at best an estimate, and since 
accountants are not in agreement as to the manner in which the 


#28 See note 29, supra. 

43.N. Y. Cons. Laws (Cahill, 1930) c. 60, § 38. 

** There may be some protection against detriment to the creditors 
through undervaluation of assets in the restrictions which the particular state 
places upon the payment of dividends generally. The usual restriction is that 
dividends may be paid only out of surplus or, in a few states, out of earned 
surplus. In some states there is added a general insolvency limitation. Ballan- 
tine and Hills, Corporate Capital and Restrictions upon Dividends under 
Modern Corporation Laws (1935) 23 Cal. L. Rev. 229, 239; Weiner and 
Bonbright, Anglo-American Dividend Law (1930) 30 Col. L. Rev. 330; 
Comment (1935) 10 Wis. L. Rev. 269. Since, where the assets are under- 
valued, the questionable amount appears as earned surplus on the books, only 
the latter type of statute offers any possibility of restriction; and then only 
when “insolvency” is interpreted to mean the inability of a corporation to 
meet its debts, rather than the technical excess of liabilities over assets. See 
Ballantine and Hills, supra loc. cit.; Rett, When is a Corporation Insolvent? 
(1932) 30 Mich. L. Rev. 1040. The former definition is expressed in the 
acts of California and Ohio. Cal. Civ. Code (Deering, 1931) § 346, as 
amend. L. 1933, c. §33, § 49; Ohio Gen. Code (Page Supp., 1934) § 8623- 
38. 











236 LAW JOURNAL — MAY, 1936 


estimate is to be made, it is likely that any attempt to be more 
specific than the requirement that the assets be taken at “fair 
present value” would be ill-advised. 

Assuming that the various corporation acts properly restrict 
reduction and distribution of the resulting surplus, what rem- 
edies has the creditor where the statutory provisions have been 
violated, or where violation threatens? He may resort to the 
statutes which allow recovery against directors or shareholders 
for the wrongful payment of dividends; these statutes usually 
expressly apply to other distributions.** The statutes and the 
decisions construing them vary as to the necessity for dissolution 
or insolvency in order to give rise to the liability and as to the 
extent to which good faith will excuse the director or share- 
holder.** At best they merely provide a method, and a dubious 
one, whereby one creditor may recover his losses. The only 
enforcement provisions of a preventive nature, in this country, 
appear in the statutes of Texas, which provide that no reduc- 
tion shall prejudice the rights of creditors and that the secretary 
of state may require, as a condition precedent to filing the cer- 
tificate of reduction, that the debts of the corporation be paid or 
reduced.** The matter appears to be entirely discretionary with 
him and of doubtful value to the creditor. 

The suggestion has been made that we should adopt the 

#5 See for example, Conn. Gen. Stat. (1930) § 3386; Del. Rev. Code 
(1915) c. 65, § 35, as amend., L. 1927, c. 85, § 17; Ill. Rev. Stat. Ann. 
(Smith-Hurd, 1934) c. 32, § 157.42; Mass. Gen. Laws (1932) c. 156, 
§§ 35, 37; Minn. Stat. (Mason, Supp. 1936) § 7492-22; N. Y. Cons. Laws 
(Cahill, 1930) ‘c. 60, § 58; Ohio Gen. Code (Page Supp., 1934) §§ 8623 
—123b, —123c; Pa. Stat. (Purdon, 1936) tit. 15, § 2852-707. 

46 See Notes (1928) 55 A.L.R. 73, 98; (1932) 76 A.L.R. 892, 893. 

47 Tex. Ann. Civ. Stat. (Vernon, 1925) Art. 1332. Some of the state 
statutes require notice of the proposed reduction to be published for a pre- 
scribed period. It has been suggested that these may possibly be interpreted 
as giving an injunctive remedy. Comment, 44 Yale L. J. 1025, 1042. In 
Schoenfeld v. American Can Co., 55 Attl. 1044 (New Jersey, 1903) the 
plaintiff attempted to enjoin the payment of a dividend on the ground that 
it did not arise from earned profits. The court held that the statutory liability 


of directors for illegal payment was an adequate remedy and the injunction 
was denied. 
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English practice in the reduction situation, sacrificing flexibility 
in order to secure a maximum of protection for creditors.“* By 
the Companies Act of 1929 reductions of capital are placed 
under the control of the court.*® After a corporation passes a 
resolution to reduce capital it applies to the court for an order 
of confirmation. If the reduction involves a distribution to 
shareholders, or a cancelling of liability for unpaid stock, a list 
of the creditors must be settled and the consent of such creditors 
to the reduction must be obtained. The reduction can proceed 
over the objection of a creditor only if the company secures the 
payment of his claim in full, or in an amount fixed by the court 
if the claim is disputed. Upon confirming the reduction the 
court may require the publication of the reasons for it and may 
order the company to add the words, “and reduced,” to its 
name for a specified period. To conceal the name of any cred- 
itor or to misrepresent the nature of his claim is a misdemeanor; 
and any creditor whose name is omitted from the list, and who 
was prevented from appearing through ignorance of the pro- 
ceedings, may recover against the members of the company. 
Undoubtedly the British are more solicitous about the creditors’ 
position than any American legislature has shown itself. If a 
creditor comes out the loser under the English Act it is quite 
likely his own fault. At the same time, the advantages of flex- 
ibility in the corporate capital structure should not be discarded 
lightly, especially in cases where the creditors are not jeapor- 
dized; and, in view of the competition for corporate business 
existing among the states, it is probable that the respective 
legislatures would be loathe to discard such advantages. Fur- 
ther, the large number of capital reductions which continue 
to be effected in this country would lay a considerable additional 
burden upon already overcrowded court dockets. 

The more workable procedure then would seem to be one 
which would require court intervention on behalf of the creditor 
only when he can show, after receiving proper notice of the 


48 Comments (1934) 47 Harv. L. Rev. 693; 44 Yale L. J. 1025, 1051. 
4° 19 and 20 Geo. 5, c. 23, §§ 55-60. 
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proposal, that the statutory regulations are being violated to 
his detriment. If such violation appears, the creditor should be 
allowed to enjoin any distribution to the shareholders which 
exceeds the statutory limit. If no creditor complains the reduc- 
tion will go through with as much facility as under present 
statutes. 

Following the points set out above, an attempt has been 

made to draft a statute from the standpoint of the protection of 
creditors. Problems relating to the respective rights of share- 
holders, such as the mechanics by which the actual reduction of 
the capital stock account is to be effected and the manner in 
which any distribution of assets, once determined as allowable, 
is to be made, have not been considered. Further, when con- 
sidering the statute in connection with any one state, the more 
general provisions of the particular corporation act, such as 
those regarding valuation of the corporate property and the 
liability of directors and shareholders may require notice. 
1. If the capital stock of a corporation is reduced in any man- 
ner provided by law the amount of such reduction shall be car- 
ried at once to a reduction surplus account and shall remain a 
part of such account and appear as such in all reports made by 
the corporation until disposed of in accordance with the terms 
of this section. 

No disposition of the amount appearing in such reduction 
surplus account shall be made except when authorized by a 
resolution of the board of directors and approved by the vote 
or written consent of the holders of a majority/ two-thirds/ of 
the outstanding shares. 

The amount of such reduction surplus may be written off 
against any deficit arising through operation of the business of 
the corporation or through a bonafide revaluation of the assets 
of the corporation, provided that no part of the corporate prop- 
erty shall be shown on the books of the corporation at less than 
its fair present value following such write-off. 

Assets of the corporation may be distributed to its share- 
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holders up to the amount of such reduction surplus, provided 
that the assets remaining after such distribution and taken at 
their fair present value shall at least equal its debts and liabil- 
ities plus its capital stock as reduced, and provided further that 
the current assets of the corporation remaining after such dis- 
tribution and taken at their fair present value shall equal at 
least twice the amount of the unsecured debts and liabilities of 
the corporation.” 

No distribution of assets of the corporation shall be made 

to its shareholders, either as a distribution of reduction surplus 
or in the form of regular dividends, within thirty days after the 
approval by the shareholders of a reduction of capital stock. 
2. Whenever a reduction of the capital stock of a corporation 
has been approved by the shareholders the president of the 
corporation shall, within ten days after such approval, notify 
by mail all known creditors of the corporation whose claims are 
unsecured. Such notification shall state the amount of the re- 
duction and the manner in which it is to be effected and shall 
state in detail the proposed distribution of the resulting reduc- 
tion surplus. Any creditors of such corporation, upon petition 
to a court of competent jurisdiction and upon a showing that 
the provisions of this act have been violated or are about to be 
violated, shall be entitled to an injunction restraining such 
violation. 

Nothing in this section shall be construed to abrogate or 
limit any liability placed upon any director, officer and/or 
shareholder of any corporation by any of the provisions of this 
act. 

The above suggested statute differs from any existing act 
chiefly in the requirement that a liquidity ratio be maintained 
and in the provision allowing affirmative relief to the creditors. 
In securing this latter end facility of procedure must be sacri- 


50 It will be noted that, in addition to the current ratio, the one-to-one, 
or “solvency,” ratio has been retained. Although it probably means very little 
it may offer some protection for the long term creditors to whom present 
liquidity is not of primary concern. 
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ficed to an extent consistent with adequate notice to the cred- 
itors. Although this entails some little delay to the corporation, 
it is believed that the statute secures adequate protection for the 
creditors without being too unwieldy from the standpoint of 
management. 























Physics as a Way of Thinking” - 


ALPHEus W. SmiTHT 


There is always before us one supreme question. From 
what angle may we view the physical and social world so that 
it may be reasonably intelligible, so that we may feel a friendly 
relation to it and accept it as our home. The Buddhist finds 
his answer in a toleration for what he may neither understand 
nor alter. The Greeks like others under similar conditions 
asked this question and replied with a lucidity peculiar to them- 
selves, “It is something like myself.” In such an answer there 
is no attempt to rise above immediate human needs and satis- 
factions and to find universal relations which are independent 
of time and space. The physical scientist on the other hand 
must thrust aside all personal and social implications of the 
physical world and address himself to finding order and system 
among physical phenomena. Here it is proposed to look at 
some of the more essential characteristics of physical thinking, 
to trace the way in which they have developed and to suggest 
how this way of thinking may have validity in other fields of 
thought. Approached in this way, physics is considered not as 
a framework which determines our material environment but 
as a type of thinking which penetrates our intellectual atmos- 
phere — not as a record of achievements and tendencies but as 
an indication of essential characteristics of the human mind in 
its attempt to build around itself an ordered and organized 
universe which will be an agreeable intellectual habitation. 

To get an impressicn of primitive man’s approach to the 
physical universe one can scarcely do better than to quote from 
G. Lowes Dickinson. “When we try to conceive of the state of 
mind of primitive man, the first thing that occurs to us is the 

* Much which this paper contains, both in ideas and phraseology, I owe 


to Jeans, Planck, Eddington, and Dingle. 
+ Chairman, Department of Physics andAstronomy, Ohio State University. 
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bewilderment and terror he must have felt in the presence of 
the powers of nature. Naked, homeless, weaponless, he is at 
the mercy, every hour, of this immense and incalculable Some- 
thing, so alien and hostile to himself. As fire it burns, as water 
it drowns, as tempest it hurries and destroys; benignant it may 
be at times, in warm sunshine and calm but the kindness is brief 
and treacherous. Anyhow, whatever its mood, it has to be met 
and dealt with. By its help or in the teeth of its resistance, 
each step in advance must be won: every hour, every minute 
it is there to be reckoned with.” Here we have the background 
of an animistic interpretation of nature. This was the first and 
simplest way man found to make himself at home in the 
physical world. To do it he called forth all that was alien in 
the world and clothed it in human form; converted all the 
mysterious powers of nature into beings like himself only more 
powerful and thus ended by making the world of nature an 
expression or an enlargement of himself. Thus conceived, the 
physical world became familiar and somewhat comprehensible. 
Starting with this picture we may trace the history of physical 
science as the history of the human mind adjusting itself by an 
infinite series of steps to the physical world, assimilating here 
a bit and there a bit of material and ever trying to escape the 
apparent chaos which surrounds it. 

The animistic period represented by the attitude of the early 
Greeks was followed by a long period ending about 1550 A. p. 
in which there was comparatively little advance in our knowl- 
edge of the physical universe. In this period dominated by 
Greek philosophy, the interpretation of nature was an achieve- 
ment of pure thought unsupported by observation and experi- 
ment. Man was the center of the frame of reference to which 
all physical phenomena were referred. Since he seemed always 
to be actuated by purposes, it was assumed that the universe 
must also be for a purpose. Everything existed for man’s pur- 
pose. The sun to give him light and heat; the rain to insure 
him food and proper living conditions; the plants and animals 
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for his comfort or pleasure. In brief, the physical world was a 
setting for man’s destiny. Referred to this frame of reference 
the interpretation of physical phenomena became an unverified 
achievement of the human mind. This egocentric and teleo- 
logical point of view was very satisfying and persistent. It 
made man the center of the universe, the measure of its mean- 
ing and the observation post from which all events must be 
viewed. The tenacity with which man clung to this point of 
view is evident from the bitterness of the controversy which 
arose when Copernicus proposed to use the sun instead of the 
earth as the center of the solar system. At that time it seemed 
to man that if he, himself, were not really the center of the 
universe, then at least this planet on which he finds himself 
must be the most significant spot in an unexplored universe 
and must be used as the center from which all observations are 
made and all results are evaluated. Now nothing of this point 
of view is left in modern physics. To a greater or less degree 
it persists in the biological and social sciences. But just as 
physics had to free itself from a teleological point of view so 
also must these other sciences free themselves from modes of 
thought or types of reasoning which involve emotion, design, 
or purpose. 

A second error in the Greek metaphysical approach to na- 
ture arose from the fact it assumed perfection for the universe 
and on the basis of inadequate observations tried to force nature 
to fit into this hypothesis. Objectionable facts were over- 
looked and principles supported when observations were con- 
trary to them. Such an hypothesis of congealed and crystallized 
perfection removes the universe from all change and allows us 
to proceed as if we were dealing with a fixed and unchangeable 
group of physical phenomena for which a final interpretation 
is once and for all time possible. Such an approach, even when 
supplemented by controlled experiments and observations in- 
troduces the concept of an absolute and fixed mode of thought 
in which it is assumed that man can penetrate the world of 
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sense-perceptions and reach a world of reality which has some 
kind of existence independent of himself —a real and absolute 
world to which we may approach more and more closely with 
ever increasing accuracy. The contrast between Euclidean 
geometry and Riemann geometry serves as an illustration. 
Euclidean geometry emanates from postulates accepted as self 
evident and leads to propositions supposed to be factually true 
about physical space. Riemann geometry starts from another 
set of postulates and leads to another description of space. If 
we accept the hypothesis that an absolute interpretation of na- 
ture is possible, we may ask which of these geometries is correct. 
In reality the question has no meaning. The only question 
that can be rationally asked is, which of these geometries is the 
more helpful in the description and correlation of physical 
phenomena. Euclidean geometry is and must remain the most 
convenient but it is neither more nor less correct than Riemann 
geometry. Even after Galileo and Newton had shown that 
reasoning about physical phenomena must begin and end with 
observation and experiment, the attempt to deduce physical 
phenomena from fixed postulates persisted and it has required 
the recent developments in the theory of relativity, in sub- 
atomic physics and quantum mechanics to make us fully realize 
the extent to which our thinking has been colored and made 
invalid by fallacious underlying postulates for which there were 
insufficient reasons in nature. Without a clear appreciation of 
this fact the physical sciences would never have realized that 
new physical, propositions cannot be arrived at by any form of 
syllogism without verification by observation and experiment 
and that habit, custom, and tradition have played and are play- 
ing a very important part in comparison with intelligence in the 
accepted views of the universe. 

This failure to press the physical universe into a precon- 
ceived pattern designed for a definite purpose or emanating 
from accepted postulates, has wide significance in other fields 
of thought. In educational discussions we frequently set out 
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from a set of postulates, proceed as if new truth can be deduced 
from definitions or general laws from a study of phenomena 
not originally included in the formulation of the law. The 
progress of the physical sciences very clearly suggests that any 
attempt to formulate a preconceived scheme of education good 
for a hundred years is doomed to complete failure. New forces 
will be in operation, new situations must be met and new 
adjustments made. We cannot get along with an educational 
philosophy which emanates from the idea that a knowledge of 
the past and an assimilation of the culture of the past are suffi- 
cient. We must know vastly more than the fact that events 
happened in the past in some kind of sequence, whether this is 
a sequence in time or in space. Writing with a similar thought 
in mind Professor Cook says that courts must not be content 
to deduce conclusions from fixed principles or to derive a funda- 
mental principle from the constitution and to apply it some new 
form of legislation. They must be able to abstract a new rule 
or modify an old rule, enrich new concepts or abandon old ones 
so that social justice and economic well being may be conserved. 
This newer and more scientific method is seen in a recent de- 
cision handed down by the Supreme Court of the United States 
in which it is affirmed that “The Constitution does not secure 
to any one liberty to conduct his own business in such a fashion 
as to inflict injury on the public at large or upon any substantial 
group of the people. Neither property rights nor contracts 
rights are absolute, for government cannot exist if the citizen 
may at will use his property to the detriment of his fellows or 
exercise his freedom of contract to their harm.” 

After experiment and observation have supplied the neces- 
sary data on which to build, the first essential of physical rea- 
soning is to abstract from this data concepts which can be used 
as invariants for the description of the phenomena under con- 
sideration. One of the most important concepts thus abstracted 
from nature is the concept of time. Primitive man must have 
noticed that events did not occur simultaneously. He must 
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have observed the rising and the setting sun and the changes of 
the seasons and acquired some experience in noting longer or 
shorter intervals of time. There thus developed through the 
ages an experience which we call time. Newton thought of 
time as an absolute entity but we only know of the stream of 
time and we can only measure time intervals, that is, determine 
whether one time interval is long or short as compared to a 
fixed interval. In much the same way sense perceptions gave 
us the concept of space. Newton thought of absolute space as 
well as absolute time, but after all, we only know of space rela- 
tions or the relation of objects to each other in space. Here 
we have abstracted from nature two concepts — time and space. 
Newton thought of them as absolute and independent. Einstein 
shows that they are relative and dependent on each other. 

This process of abstracting invariant concepts from complex 
physical phenomena is a difficult undertaking. It begins by 
removing from the observations all the qualities except the most 
essential characteristics which are common to them all. In 
dealing with gross matter the physicist finds the concept of 
mass valuable. To arrive at this concept he strips from matter 
its other characteristics, such as color, hardness, shape, or odor 
and saves the one essential characteristic, the amount of matter 
in the body. The real difficulty in getting on in physics is the 
difficulty of stripping from new facts or concepts a mass of 
irrelevant details which at first seems indispensable and then 
guessing which of the essential facts will furnish a key for 
understanding physical phenomena. 

To make somewhat more concrete this procedure, consider 
two important physical concepts, particles whether atoms or 
electrons and waves. Very early in the development of physical 
science our sense perceptions gave us the concept of particles, 
grains of sand or drops of water. But as smaller and smaller 
scale phenomena demanded interpretation, for example the 
diffusion of gases or the law of multiple proportions, it was 
necessary to reduce the size of the unit of matter to smaller and 
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smaller dimensions, ending for sometime with the hypothetical 
atoms of Dalton which were not only unobserved but unob- 
servable. The properties to be assigned to these atoms were 
those necessary to make them capable of correlating the physical 
phenomena under consideration. Initially it was necessary to 
suppose that they were small, hard, perfectly elastic spheres, 
moving in absolute space and time and obeying laws which had 
been found useful instruments of description for large scale 
phenomena. These entities which we call atoms have no phys- 
ical reality in excess of that attributed to them for the explicit 
purpose of describing phenomena. When new and ampler data 
were revealed by experiment, additional and unexpected prop- 
erties were assigned to these atoms. They were found to be 
made up of other particles, some charged with positive and some 
with negative electricity. Instead of being solid spheres they 
had to be regarded as miniature solar systems with central suns 
and small negatively charged planets. The important point is 
that whatever properties were assigned to these atoms and their 
constituents were just those properties which made the atoms 
effective instruments of cenvigtion for the physical phenomena 
under consideration. 

Sense perceptions gave the physicist another concept which 
has proved extremely valuable as a language in terms of which 
to describe physical phenomena. Suppose you drop a pebble 
into the surface of a pool of water. You find what the physicist 
calls a system of waves going out from the center of this dis- 
turbance. If you observe the characteristics of this disturbance 
you find a certain set of properties which can be abstracted, for 
example the wave length, the displacement, the frequency, and 
the velocity. These universal characteristics we call the char- 
acteristics of wave motion and we find them useful symbols in 
terms of which to describe a great variety of phenomena. In 
the hands of Young and Fresnel they gave an interpretation of 
the interference and diffraction of light. In the hands of Max- 
well they offer a basis for an understanding of electromagnetic 
waves and paved the way for wireless telegraphy and telephony. 
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But these two concepts did not prove uniquely supreme in 
their original fields of usefulness. When it began to appear 
that the phenomena of light could be successfully interpreted as 
a wave motion new facts were discovered which could not be 
interpreted in terms of wave motions, and it was necessary to 
reintroduce into radiation phenomena ideas associated with 
particles and to build up a supplementary description of radia- 
tion phenomena in the language of particles. Similarly when 
it appeared that the language of the particle theory was about 
to prove adequate for a description of small scale phenomena 
in the field of subatomic physics, it was discovered that it was 
necessary to use the language of waves to describe some of the 
characteristics of electrons and protons. This important turn in 
physical methods very forcibly reminded the physicist of the 
limitations of his method, emphasizing the fact that we are 
dealing with concepts abstracted from gross phenomena and 
then using these concepts for the description and correlation of 
phenomena which may be beyond the range of sense percep- 
tions. There is now no more reason for regarding an electron 
as entirely a particle than there is for describing radiation en- 
tirely in terms of waves. The result is that both the concept 
of waves and the concept of particles are needed to describe 
electrons and both the concept of particles and of waves are 
needed to describe radiation. 

These simpler and more concrete types of abstractions and 
invariants which are immediately abstracted from physical 
phenomena, have proved inadequate to meet the full needs of 
modern physics and it has been found necessary to supplement 
them by hypothetical abstractions which are of necessity beyond 
observation. The whole structure of modern physics is built 
on this kind of abstractions. The spinning electron is a hypo- 
thetical abstraction introduced to correlate certain spectroscopic 
phenomena, but there is no thought that direct experiment will 
verify or disprove its hypothetical spin. Such abstractions are 
essentially conceptical in their nature without any properties 
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which subject them to experimental laws. They can be en- 
dowed with any characteristics which enable them to correlate 
phenomena. They are neither observable nor real in the sense 
that ordinary existences are observable or real. They are very 
different from potential experiences. They are a kind of mental 
edifice into which has been introduced any rational ideas which 
are helpful in the correlation of physical phenomena. The sole 
criterion is that they must accommodate experience and inter- 
relate phenomena. 

After fundamental entities or invariants have been ab- 
stracted, they must be formulated into mathematical laws or 
principles. In this way Newton formulated principles which 
were inseparably wedded to the phenomena they described. 
Whatever could not be deduced from the phenomena had no 
place in his experimental philosophy. Every observer before 
Newton must have inquired about the conditions which deter- 
mine the path of a flying arrow or a falling stone. It took the 
genius of Newton to see the simple rule which unites and inter- 
prets these phenomena. To get the rule he abstracted from 
the phenomena certain unchanging entities in terms of which 
the phenomena could be described and then put these entities 
together in a simple mathematical formulation, thus abstracting 
the rule from the phenomena themselves. Having abstracted 
time and space as fundamental and apparently independent 
entities, Newton set up an absolute frame of reference for phys- 
ical phenomena which was consistent with all experience up to 
Newton’s time, but when high speeds with which Newton had 
no occasion to deal were observed, it was necessary to abandon 
the concepts of absolute time and space and replace them by a 
new abstraction — the concept of time-space as a single entity, 
remembering that the way in which they are to be united de- 
pends on experiment. This procedure amounts to regarding 
time as a fourth dimension with all the essential properties of 
a distance. The result is as if we had formed an abstract me- 
dium which has four dimensions, length, breadth, thickness, and 
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time instead of two media —time with one dimension and 
space with three dimensions. Now absolute time and space were 
abstractions from observations. In just the same way time- 
space is an abstraction from observation. The latter is to be 
preferred over the former because it correlates a larger range 
of observations and this is the sole test of its correctness or in- 
correctness. Thus Einstein extends the method of Newton into 
regions about which Newton could have no information, but 
he did vastly more. He showed that an absolute frame of ref- 
erence could have no meaning, that two persons can logically 
differ as to the simultaneity of two events — one observing that 
the events occur at the same time and the other observing with 
equal confidence that these same events occur at different times. 
We were thus forced to abandon those fundamental concepts of 
both time and space which had become the very cornerstones 
of our interpretation of nature. At the same time we aban- 
doned our belief in any real meaning of absolute length in the 
sense that one set of measures could be characterized as right 
and another set as wrong. There are an infinite number that 
may be considered right if suitable frames of references have 
been chosen. With the abandonment of our ideas of absolute 
time and space goes also the abandonment of our ideas of the 
absolute in the physical universe. There may be an infinite 
number of interpretations of nature depending on the frames 
of reference to which the physical phenomena have been re- 
ferred. The physicist tries to express the laws of nature so that 
no matter what frame of reference the data are referred to, we 
always get the same results. This means that the laws must be 
invariant under any transformation from one system of coordi- 
nates to another. This is the severest test of correctness and 
universality. In each case the initial conditions must be specified 
as well as the characteristics of the frames of reference. The 
final picture may seem to be different to different observers but 
the description of the facts may be accurate in each case. To 
one observer the path of a planet may appear to be a circle; 
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to another it may appear to be an ellipse. The question of 
correctness or incorrectness is not raised. The accuracy and the 
sufficiency of the description is all that we can insist upon. The 
equations describing these physical phenomena may have differ- 
ent forms according to the frame of reference to which they are 
referred. The answer is the same but the form of expression 
is different. Hence a physicist can tell from the form of the 
equations whether Maxwell’s equations are referred to fixed 
or moving system of axes or to a Newtonian or an Einstein 
frame of reference. 

So Newtonian mechanics is extended by relativistic mechan- 
ics and the concept of the absolute is replaced by the concept of 
the relative. The point of view of Newton proves to be too nar- 
row but besides clarifying most large scale phenomena it led to 
the belief or faith that there is an order in nature, that Venus 
will follow the same orbit whether or not we are observing her, 
that the spectrum of hydrogen is the same on the sun as in the 
laboratory. Furthermore this new method established the right 
of the human mind to deal directly with physical phenomena 
without the acceptance of external authority. The authority of 
tradition was replaced by the authority of experiment and 
observation. 

With these developments physicists ceased to be interested 
in a possible world of reality which might lie behind the world 
of sense perceptions. Such an abstraction perhaps necessary to 
satisfy some modes of thought has not proved helpful in the 
clarification of physical phenomena. On the other hand, the 
physical world is not considered as something apart from the 
physicist who studies it,—something to be explored from a dis- 
tance, somewhat absolute both in time and space, something 
which had been before man appeared and will be the same when 
the last man disappears. This new attitude may be stated in an 
abridged quotation from Jeans, “The ancient Hebrew, the ana- 
logue of the nineteenth century physicist, saw the rainbow as an 
objective structure set in the heavens for all men to behold the 
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token of a covenant between God and man and as objective as 
the signature on a check. We know that the objective rainbow 
is an illusion. Raindrops break the sunlight up into rays of 
many colors and the colored rays which enter any man’s eyes 
from the rainbow form the rainbow he sees but the rainbow 
which enters one man’s eyes can never enter those of a second 
man. No two men can see the same rainbow. Each man’s rain- 
bow is a selection of his own eyes, a subjective selection from an 
objective reality which is not a rainbow at all.” It is much the 
same in all physical phenomena. We are less concerned with 
the absolute and more with the relative. We have learned that 
all we can ever hope to know is the relation of physical phenom- 
ena to each other. We have also learned to be liberal minded, 
to consider all sides of a question, to suspend judgments and 
be prepared for a reversal of opinions with the introduction of 
new experimental evidence. There are no necessary laws. One 
pattern or design is not to be preferred over another, except as 
one is more inclusive or more precise than the other. We 
realize now that we are viewing the world through human 
spectacles and that we must recognize the distortion which they 
may introduce. Much of the simplicity, intimacy and certainty 
of our earlier explanations were introduced by our way of look- 
ing at phenomena and are not really inherent in nature itself. 
We further realize that man is a creature in the process of mak- 
ing himself and that he must not tie himself down to what he 
knows and ignore what he does not know. His divinations and 
guesses may ‘be more important than his certainties. He must 
direct his attention to dealing with phenomena in terms of con- 
cepts abstracted from the phenomena themselves and he must 
be willing to refer these phenomena to any frame of reference 
which has the essential characteristics of convenience and sim- 
plicity. 

“The world of physics is then,” as Planck says, “a deliber- 
ate hypothesis put forth by a finite mind in an attempt to reduce 
the facts of observation to a system based on certain physical 
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principles such that known phenomena are necessary conse- 
quences of the system.” The basic principles are chosen on ex- 
perimental grounds. Whether they are true or false in the 
absolute sense is not a pertinent question. Their consequences 
must agree with nature. They are working hypotheses which 
are to be discarded whenever they cease to be effective or help- 
ful. Progress means bringing new sets of observations with the 
system in a way to give a complete mathematical description of 
physical phenomena in terms of the fewest principles or entities, 
that is to find in a variety of physical phenomena essential rela- 
tions from which future phenomena can be predicted. Physics 
is thus a result of our quest for order and harmony among phys- 
ical phenomena. It is man’s best attempt to think vigorously 
whatever permits of vigorous thinking. It is not fixed but is 
subject to change and evolution. Whatever comes out must go 
back to enrich the soil from which it came. 

The successes which have followed this approach to nature 
and the possibilities which lie ahead are evident. Never before 
has our intellectual horizon been so extended as it has since 
these modes of thought began to be applied. In the direction 
of large scale phenomena we have arrived at almost limitless 
space populated by spiral nebulae, more or less uniformly dis- 
tributed, through a sphere which is a million or more light 
years in radius. In the direction of small scale phenomena, we 
have determined the essential constituents of the atom and 
their arrangement with respect to each other and are now 
addressing ourselves to the more difficult problem of the nu- 
cleus, with increasing evidence of success. An unlimited number 
of problems still lie between these extremes, awaiting an attack 
by an extension of these methods. The possibilities are limited 
only by the imagination, experimental skill and intellectual 
ingenuity of man. Just as the Copernican theory assigned a 
different place to man in the universe, so also modern physics 
and astronomy are producing immense changes in man’s out- 
look on the universe, revealing to him new types of thinking 
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and adding new meaning to human life. The development of 
quantum mechanics has given a knowledge of the internal char- 
acteristics of the atom which is nearly as complete and self con- 
sistent as our knowledge of celestial mechanics. This develop- 
ment was only possible after the introduction of a new and 
strange form of physical analysis which gave a new meaning to 
physical explanation. The sublime order which is thus emerg- 
ing from the former chaos, must be somewhat inherent in the 
world of sense perceptions. It can not be merely the working of 
man’s mind. 

Now this process of abstracting significant and universal 
characteristics from phenomena is not peculiar to the physical 
sciences but in them it has found its most perfect development. 
The biologists have abstracted such concepts as cells and genes 
and used them for the explanation of living organisms. Artists 
and musicians must avail themselves of this method of proced- 
ure and a great poet must have caught something from the situ- 
ation which is to be universal and invariant through the ages. 
The economists are concerned with purchasing power but this 
is only an attempt to find a concept which is universal in its 
characteristics without asking what particular goods or services 
are involved. In psychology consciousness is an abstraction 
from mental behavior just as time and space are abstractions 
from sense perceptions. Justice is an abstraction from social 
relations for the description of social phenomena and one does 
not undertake to express it in terms of physical abstractions. 

Social and economic laws just as physical laws must rest on 
direct observation and on a study of the actual structure and 
function of our modern social and economic life. They must 
correlate facts which actually exist—not those which are espe- 
cially desired or fancied by some prejudiced observer. These 
laws must be expressed in terms of social concepts abstracted 
from the phenomena themselves. What the social scientist 
wants is not descriptions in terms of nebulous and ill-defined 
ideas. The political theorist can not get on with abstractions 
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like the people, sovereignty, electorate, liberty, public welfare 
without a clarification of these concepts. He must know how 
human beings inter-act and these inter-actions must be described 
in terms of social, economic, and political abstractions, not in 
terms of physical or biological abstractions. Nor will it be 
enough to apply pre-existing concepts and terms to which fixed 
meanings have become attached. The excessive use of the 
indivisible atom speaks strongly against such a procedure. With 
each new advance in the theory of matter, this atom has been 
remoulded and enriched with new and important properties. 
In like manner it will be necessary for the social scientist to 
enrich his terms and concepts, to make them describe new rela- 
tions and satisfy the ends for which they were created. 

In dealing with social and economic data it will be found 
necessary to parallel another recent development in physics. 
The essence of this development is the attempt to discard from 
physics any material which is purely speculative and leads to 
conclusions which cannot be tested by experiment. The pre- 
diction of every physical theory must be capable of proof or 
disproof by an appeal to observation. This condition requires 
that every theory or explanation must rest primarily on observ- 
able entities. If the human mind is to find a way to think itself 
out of its social and economic difficulties it must more and more 
follow this example of the physical sciences and formulate its 
laws in terms of verifiable relations. When we have the same 
kind of analytical study of the social sciences that we have of 
the physical sciences we will find less indifference to the lessons 
they teach. Whatever indifference man has had to the past as 
a teacher he has been duly respectful of the message expressed 
in the chemical forces released in high explosives or the elec- 
trical forces manifested in lightning. If the conclusions of his- 
tory were equally certain we might not need to consider the 
quotation attributed to Hegel: “We learn from history,” said 
Hegel, “that we learn nothing from history.” Such a statement 
means that we have not learned to abstract from social phe- 
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nomena concepts in terms of which social phenomena can be 
described with certainty and future social phenomena predicted. 

The progress of the physical sciences teaches us clearly that 
if we are to avoid a muddled state of mind we must recognize 
that we are not living in a fixed environment and that our habits 
of thought must continually adjust themselves to a changing 
world controlled largely by advances in scientific technology. 
At the present rate of advance a given individual will be called 
upon to face more and more situations which have little parallel 
with the past. This is no world for a man of fixed ideas either 
in the physical or the social sciences. The abstractions which 
were valid as effective means of description of either social or 
physical phenomena must be changed. Absolute time and abso- 
lute space had to be replaced by relative time and space. Lib- 
erty and equality were originally concepts abstracted by Locke 
and Rousseau from a social order characterized by small peas- 
ants and proprietor. When we try to apply these abstractions 
to an industrial order they cannot be made to fit without 
modification. 

As modern physics gave up absolute time and space and 
replaced Newtonian mechanics by relativistic mechanics, we 
must be prepared to hear less of absolute justice enthroned on 
high and the eternal and inalienable rights of man. Justice is 
an abstraction from social phenomena and there is nothing 
absolute about it. We can only have relative justice which is 
an abstraction from social phenomena to describe a social world 
out of social equilibrium and trying to regain it. It is more 
like saying the entropy of the system is a maximum. When 
social equilibrium has been reached, social justice or the social 
entropy of the system is a maximum. 

Human rights are neither eternal nor inalienable. Just as 
the law of gravitation is a relation abstracted from physical 
phenomena so these eternal and inalienable rights are relations 
abstracted from social phenomena to describe conditions which 
should obtain in the normal state. The eternal and inalienable 
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rights of man are no more than a description of the relations of 
man to man in a changing world. Any attempt to formulate 
them as a permanent framework must fail just as the attempt 
to force thinking about the physical world into the Aristotelian 
pattern failed. The most we can do is to discover the rules 
according to which social groups function and order our be- 
havior accordingly. If the phrase in the Constitution “to pro- 
mote the general welfare and insure the blessings of liberty to 
ourselves and our posterity” is reared against the background 
of the present social order as we would reread the law of gravi- 
tation in light of our present physical knowledge, we wonder 
whether we are as ready to accept its new implications as we 
are ready to accept the new implications of the law of gravita- 
tion. When the law of gravitation requires that we admit a new 
planet like Neptune or Pluto into the solar system it is done 
not only without hesitation but with a good deal of satisfaction, 
but when we have passed from an agricultural to an industrial 
order and find that an attempt to insure domestic tranquillity or 
promote the general welfare requires that the government 
insure a reasonable opportunity for every man to work at a 
minimum wage, we think we are on the eve of a revolution in 
social thinking. We tardily recognize the ability of our fore- 
fathers to make universal and penetrating generalizations which 
are valid for all time. If Lincoln can say with general approval 
“A nation cannot long survive half slave and half free,” we 
might admit that the framers of the Constitution could see that 
a nation could not long survive half employed and half unem- 
ployed. 

Now modern theoretical physics clearly teaches that phys- 
ical theory of itself has little power. It becomes powerful only 
when it is integrated into some system of data experimentally 
determined, some system of engineering needs or human wants. 
It is then and only then it begins to really function. If it is 
conceived as something complete within itself, it is essentially 
a brilliant but futile intellectual adventure. If there were a 
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divorce between theory and practice in the physical science, 
progress would be an impossibility. This only means, as Dewey 
points out, that intelligence in itself has no power. It is intelli- 
gence integrated into some form of human needs and demands 
that makes it effective. It has been one of the major errors of 
much of our social, cultural, and educational thinking that we 
have thought of education, intelligence, and culture as set apart 
from action as entities existing in a vacuum, as reserves against 
the day of decisive action. We know nothing of such segrega- 
tion and such differentiation between theory and practice. We 
do not call one subject cultural and the other non-cultural any 
more than we would differentiate between one part of the body, 
the heart and the brain. It is much safer to keep them together 
and functioning as part of a unity. If the relation of the phys- 
ical sciences to the engineering sciences is to teach any thing to 
the social sciences at this point, it must be this, using the words 
of Dewey. “There must be a change in the prevailing concep- 
tion of social knowledge and an abandonment of the idea that 
knowledge comes first and action later. They must be inti- 
mately associated both in the process of acquiring them and in 
the process of making them function. The crucial problem is 
how intelligence may gain necessary power through incorpora- 
tion with wants and interests that we are already operating.” 
That is precisely how physical knowledge and engineering ap- 
plications have acquired their power and this is the only method 
by which traditionalism based on self-interest can be eliminated 
from our social and economic life. 

It is our opinion that the thinking characteristic of modern 
physics gives a firm foundation on which to base our outlook on 
nature and that its methods have much of meaning in them for 
the less exact fields of knowledge. If the biological and social 
sciences can be as successful in interpreting and correlating 
human experiences and behavior as the physical sciences have 
been in interpreting physical phenomena we may yet build an 
intellectual habitation which takes account of the fact that we 
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are human beings living in a physical world. According to the 
physicists here “lies the path of advance to a clear purposed 
goal but it leads up a long steep journey.” Its appeal lies in 
its certainty, and its challenge to the best collective and cooper- 
ative thinking which can be achieved through the progressive 
development of the human mind. 











The Sales Tax and Interstate 
Commerce 


Joun L. GusHMaNn 


In 1935 Ohio, along with 26 other states, adopted a retail 
sales tax,’ to offset the dwindling income from property taxes. 
The act was so worded as not to conflict with the Interstate 
Commerce Clause of the Federal Constitution. Hence, sales in 
interstate commerce were not taxed. 

Ohio merchants have objected strenuously to this tax on 
the ground that it discriminated in favor of interstate commerce. 
Decisions of the Supreme Court of the United States beginning 
with the State Freight Tax Cases* have held that the state can- 
not impose a tax which operates as a direct burden on interstate 
commerce.” 

In determining the right of a state to tax a sales transaction 
the fundamental question to be decided is whether or not there 
has been an actual physical movement of the property sold 
from without the state.* If so, is such movement an essential 


*Oh. G.C. Sec. 5546-1 to 5546-23 both inclusive. (115 Ohio Laws 
Pt. Il, 306). 

715 Wall. 232, 21 L. Ed. 146 (1864). 

8 Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196. 5 S. Ct. 826, 
29 L. Ed. 158 (1885); Brown v. Houston, 114 U.S. 622, 5 S. Ct. 1091, 
29 L. Ed. 257 (1885); Walley v. Michigan, 116 U.S. 446, 6 S. Ct. 454, 
29 L. Ed. 691 (1886) ; Robbins v. Shelby County Taxing District, 120 US. 
481, 7S. Ct. §92, 30 L. Ed. 694 (1887); Brennan v. Titusville, 153 U.S. 
289, 14 S. Ct. 829, 38 L. Ed. 719 (1894); Kelley v. Rhoads, 188 US. 1, 
23 S. Ct. 259) 47 L. Ed. 359 (1903); Champlain Realty Co. v. Brattleboro, 
260 U.S. 366, 43 S. Ct. 146, 67 L. Ed. 309 (1922); Cooney v. Mountain 
States Telephone and Telegraph Company, 294 U.S. 384, 55 S. Ct. 477, 79 
L. Ed. 934. In the latter case, Chief Justice Hughes (March 4, 1935) who 
delivered the opinion of the court said: “But a state cannot tax interstate 
commerce; it cannot lay a tax upon the business constituting such commerce 
or the privilege of engaging in it.” 

* Public Utilities Commission for State of Kansas v. Landon, 249 U.S. 
236, 39 S. Ct. 268, 63 L. Ed. 577 (1919); Blumenstock Bros. Advertising 
Agency v. Curtis Pub. Co., 252 U.S. 436, 40 S. Ct. 385, 64 L. Ed. 649 
(1920) ; Dahuke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 42 S. Ct. 
106, 66 L. Ed. 239 (1921). 
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part of the sale® as distinguished from being merely incidental 
thereto; is the vendor obligated by the express or unavoidably 
implied terms of the sale or contract to sell, to make a physical 
delivery of the property which forms the subject matter of the 
transaction across a state line to the purchaser.° 

The following two types of sales transactions are not sub- 
ject to the sales tax, as a result of the interstate commerce 
exemption: 

1. Tangible personal property is ordered for delivery in 
Ohio from a point outside the state, the sale being between the 
vendor of the goods located outside the state to the purchaser 
in Ohio, and the contract of sale by its express or necessarily 
implied terms requiring an interstate movement of the tangible 
personal property constituting the subject matter of the order. 
A long line of cases has held that this is strictly an interstate 
transaction and not taxable by the states.’ 

2. An agent solicits the order from the Ohio resident for 
the non-resident vendor. In the usual case the agent will 
travel from house to house taking orders by sample* either 
accepting cash for the sale or arranging for a C.O.D. delivery. 
The agent then sends the order to his principal outside of the 
state who makes delivery directly to the purchaser or to the 
agent for delivery.” The courts have held that the interposition 

5 Wiloil Corporation v. Pennsylvania, 294 U.S. 169, 55 S. Ct. 358, 79 
L. Ed. 838 (February 4, 1935); American Steel and Wire Company v. Speed, 
192 U.S. 500, 24 S. Ct. 365, 48 L. Ed. 538 (1904). 

® Ware & Leland v. Mobile County, 209 U.S. 405, 28 S. Ct. 526, 52 
L. Ed. 855, 14 Ann. Cas. 1031 (1908); Moore v. New York Cotton Ex- 
change, 270 U.S. 593, 46 S. Ct. 367, 70 L. Ed. 750 (1926). 

* Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23 (1824); Brown v. Mary- 
land, 12 Wheat, 419, 6 L. Ed. 678 (1827); Henderson v. Mayor of New 
York, 92 U.S. 259, 23 L. Ed. 543 (1875); Wabash, St. Louis and Pacific 
Railway Company v. Illinois, 118 U.S. 557, 7 S. Ct. 4, 30 L. Ed. 244 
(1886) ; Weeks v. U.S., 245 U.S. 618, 38 S. Ct. 219, 62 L. Ed. 513 (1918); 
Wagner v. City of Covington, 251 U.S. 95, 40 S. Ct. 93, 64 L. Ed. 157 
(1919). 


8 Brennan v. Titusville, supra note 3. 
® Davis v. Commonwealth of Virginia, 236 U.S. 697, 35 S. Ct. 479, 59 
L. Ed. 795 (1915); City of Lee’s Summit v. Jewel Tea Co., 217 F. 965, 
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of the local agent in this transaction has not taken it out of the 
channels of interstate commerce.” 

The next five groups of cases to be discussed are all closely 
related to interstate commerce but fall within the sales tax 
classification. 

1. A vendor manufactures or otherwise acquires tangible 
personal property entirely outside of Ohio, shipping the same 
into Ohio to its own agents, who then take orders for the same 
making deliveries to purchasers from the stocks supplied to 
them. In this case the goods have come to rest within the state 
before there is any attempt to make a sale. The sale of such 
goods is taxable as long as there is no discrimination against 
the property because of its origin at a point outside the state.”* 

2. A vendor manufactures or otherwise acquires tangible 
personal property outside of Ohio, but maintains a place of busi- 
ness or has its own agents in the state, maintaining a stock of 
goods in Ohio. Some orders are filled wholly or in part from 
stock, and other orders wholly or in part by direct shipment 
upon order, either to the agent or direct to the purchaser. The 
United States Supreme Court in the case of American Steel & 
Wire Company v. Speed” held this type of transaction taxable. 
133 C.C.A. 637 (1914); but see Binderup v. Pathe Exchange, 263 U.S. 291, 
44 S. Ct. 96, 68 L. Ed. 308 (1923); Bethlehem Motors Corporation v. 
Flynt, 256 U.S. 421, 41 S. Ct. 571, 65 L. Ed. 1029 (1921); American 
Steel & Wire Company v. Speed, supra note 5. 

10 Robbins v. Shelby County Taxing District supra note 3; Leisy v. 
Hardin, 135 U.S. 100, 10 S. Ct. 681, 34 L. Ed. 128 (1890); Brennan v. 
Titusville, Supra n. 3; Caldwell v. North Carolina, 187 U.S. 622, 23 S. Ct. 
229, 47 L. Ed. 336 (1903); Rearick v. Pennsylvania, 203 U.S. 507, 27 
S. Ct. 159, 51 L. Ed. 295 (1906); Western Oil Refining Co. v. Lipscomb, 
244 U.S. 346, 37 S. Ct. 623, 61 L. Ed. 1181 (1917) ; Sonneborn Brothers v. 
Cureton, 262 U.S. 506, 43 S. Ct. 643, 67 L. Ed. 1095 (1923). 

1! Woodruff v. Parkham, 8 Wall. 123, 19 L. Ed. 382 (1868); Brown 
et al v. Huston, supra note 3; American Steel & Wire Company v. Speed, su- 
pra note 5; Sonneborn Bros. v. Cureton, etc., 262 U.S. 506, 43 S. Ct. 643, 
67 L. Ed. 1095 (1923); Hart Refineries v. Harmon, 278 U.S. 499, 49 S. Ct. 


188, 73 L. Ed. 475 (1929). 
1? American Steel & Wire Company, supra note 5; Wiloil Corporation v. 
Pennsylvania, supra note 5; Armour and Company v. Commonwealth of Vir- 


ginia, 246 U.S. 1, 38 S. Ct. 267, 62 L.Ed. 547 (1918). 
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This particular classification includes all sales by representatives 
of large mail order houses. The point upon which the decision 
seems to turn in these cases is that the particular transaction 
taxed is not directly or necessarily referable to interstate com- 
merce, and the mere election of a vendor to supply the personal 
property ordered, by means of an interstate shipment, does not 
deprive the state of the right to tax either the property or the 
transaction. 

3. An Ohio vendor orders specific tangible personal prop- 
erty from outside of the state, and after receiving it, resells it 
in the original packages.** In this type of sale we must dis- 
tinguish between imports from foreign countries and articles in 
original packages in interstate commerce. In the case of foreign 
imports, the immunity attaches to the import itself before sale, 
while, in the other, it depends on whether the tax regulates or 
burdens interstate commerce. 

4. An Ohio vendor takes an order for tangible personal 
property to be delivered in Ohio, and then in turn orders goods 
from a manufacturer or wholesaler outside of Ohio, specifying 
delivery direct to his customer. The Wiloil case*® is almost 
directly in point. In that case the Supreme Court of the United 
States held that the interstate movement was not a necessary 
part of the transaction and, hence, the accompanying immunity 
from state taxation was not granted. 

5. An Ohio vendor sells tangible personal property to a 
purchaser in Ohio, but the purchaser requests delivery to him- 
self at a point outside the state. Here we have a transaction 
completed within the state. The request of the purchaser that 
the article be shipped out of the state is incidental to the sale.” 
Many times such requests are made by purchasers after the sale 

13 See supra note II. 

14 Sonneborn Bros. v. Cureton, etc. supra note 11. 

15 See supra note 5. 

16 Wiloil Corporation v. Pennsylvania, supra note 5; Ware & Leland v. 


Mobile County, 209 U.S. 405, 28 S. Ct. 526, 52 L. Ed. 855, 14 Ann. Cas. 
1031 (1908). 
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has been completed with the sole thought of avoiding the sales 
tax. This changing of the channel of business just to avoid a 
state tax is not permitted.’’ Without any authority whatever 
many firms in Ohio have claimed exemption from the tax 
because the goods were billed out of the state or an “O.K.” 
order was necessary from some outside point. The lack of any 
movement of property outside of the state eliminates the neces- 
sity of discussing this situation. 

In summing up the law applicable to these various trans- 
actions, we find that some physical interstate movement of 
property is necessary to warrant an exemption from the Ohio 
Sales Tax. However, mere interstate movement alone is not 
sufficient to avoid the possibilities of taxation. The interstate 
movement must be a necessary part of the transaction and the 
shipping of goods across state lines where obviously not neces- 
sary is not grounds for exemption. If there is a bona fide inter- 
state movement, the fact that the shipment is to an agent who 
breaks up the original package before delivery does not make 
the transaction one intrastate in character. Neither does the 
fact that the sale is arranged by an agent in Ohio necessarily 
make the sale taxable. 

Especially obnoxious to the merchants have been the activ- 
ities of companies doing an interstate business who have boldly 
decided to capitalize upon this advantage given to them by the 
Constitution. Practically all of these companies operate either 
through agents or peddlers, while some use the mail order 
catalogue system. These organizations have instructed their 
agents to point out to prospective customers the fact that they 
do not have to pay a sales tax on any goods purchased from 
them. These houses have been very careful to see that their 
work does not assume any intrastate character. Specific instruc- 
tions are placed in their agency contracts to bring them within 
the decisions of the United States Supreme Court. 

There were many attempts to restrain this type of inter- 


17 See supra note 12. 
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state peddling before the sales tax innovations. An attempt 
was made by North Carolina in 1931” to license persons selling 
or offering for sale fresh fruits, fish, or vegetables and who did 
not maintain a permanent place of business in the state. Further 
provisions stated that the section shall not apply to persons 
selling the products of the state of North Carolina. The United 
States Supreme Court has held that a tax imposed on the right 
to obtain a license to sel! goods is really a tax on the goods to 
be sold and a discrimination against products of another state.’ 
The fact that the license tax levied applies equally to all 
peddlers within the state and does not discriminate against the 
goods of other states does not make such taxes valid.” 

The usual answers given to merchants when they complain 
about these out of state transactions is that the loss of business 
from local buyers should be counter-balanced by the business 
gained from without the state when non-residents attempt to 
avoid the tax in their own state. This answer is faulty in that 
it assumes that all states have a sales tax.** Even if such were 
the case, as Mr. Perkins points out in his article on “The Sales 
Tax and Transactions in Interstate Commerce” matters would 
not work out as nicely as indicated. Interstate buying tends to 
seek the larger sources of supply. It favors the nationally known 
distributors and the nationally advertised product. In inter- 
state buying and selling the large commercial states would 
prosper at the expense of less industrialized areas. The nation- 
ally known distributor and the widely advertised commodity 

18 Sec. 121 and 121% of the Revenue Act of North Carolina of 1931. 

19 Welton v. Missouri, 91 U.S. 275, 23 L. Ed. 347 (1875); Machine 
Company v. Gage, 100 U.S. 676, 25 L. Ed. 754 (1879); Wallington v. 
Michigan, 116 U.S. 446, 6 S. Ct. 454, 29 L. Ed. 691 (1886); Brennan v. 
Titusville, supra note 3. 

© Robbins v. Shelby Taxing District, supra note 3; Lyng v. Michigan, 
135 U.S. 161, 10 S, Ct. 725, 34 L. Ed. 150 (1890); Brennan v. Titusville, 
supra note 3. 

1 According to the Annual Report of the Sales Tax Section of the Tax 
Commission of Ohio for the year 1935 there were 26 states having a sales tax 
February 1, 1936. 

#2 12 North Carolina L. Rev. 99 (1934). 
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profit to the detriment of the small local merchant and the 
local product. 

Thus, the cry has come down the line from the local village 
merchant, the automobile dealer, and the capital goods indus- 
tries protesting against this discrimination. Their claim is that 
the interstate commerce clause was originated to prevent dis- 
crimination against goods of foreign states. It is now operating 
to discriminate against goods of the local jurisdiction. 

The Ohio automobile dealers were among the first to feel 
the effect of this discrimination. At their insistence an act was 
passed by the Ohio legislature* pertaining to the registration 
and filing of bills of sale for the purchase of automobiles. The 
county clerk was ordered to refuse to file copies of any bill of 
sale unless the necessary amount of Ohio prepaid sales tax 
stamps were attached. The constitutionality of this act was 
questioned September 30, 1935 with the Court of Appeals of 
the Sixth District granting a writ of mandamus to compel the 
clerk to register a bill of sale without the attached stamps. No 
cases were cited in the opinion; the court merely pointed out 
that the vendor in the transaction was not located in Ohio and 
hence the Ohio Sales Tax Act expressly exempted the sale from 
the imposition of the retail sales tax.™* 

An act was later passed by the Ohio legislature providing 
for the inspection of motor vehicles and the official certification 
of the title of motor vehicles purchased or procured from out- 
side of Ohio.” A twenty-five dollar fee was to be charged for 
an inspection, by the State Highway Patrol. The obvious intent 
of the originators of this act was to penalize in some manner 
those persons purchasing their cars out of the state. The consti- 
tutionality of this act was never questioned, as the act was 
repealed a few weeks after its passage because of the hardship 

23 Ohio G.C. Sec. 6294. 116 Ohio Laws 78, 1935, amended 116 Ohio 
Laws 245, 1935. 

*4 Unreported Court of Appeals Case, No. 3973; State, ex rel. Garner v. 
Recy Clerk of Courts, Toledo, Ohio (1935). 


25 Amended Senate Bill No. 386, eff. Dec. 17, 1935; Ohio G.C. 6294-1a 
to 6294-1d. 
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it was bringing on the residents of other states moving into 
Ohio.” However, the Supreme Court of the United States has 
often held that the cost of inspection in such cases must be 
reasonable.*” No doubt in view of these cases the inspection 
disguise would have failed. 

In order to combat the “mail order” menace, House Bill 
614 was introduced December 11, 1935, providing for a tax 
of one dollar per hundred pages of advertising space in each 
mail order house catalogue distributed in Ohio or displayed in 
a branch store. The funds received from this tax were to go to 
the same use as those derived from the Sales Tax. During the 
same session a bill was also introduced in the Senate placing a 
license tax on all stores engaged in the method of retailing com- 
monly known as the mail order or catalogue method. These 
bills did not succeed in passing the Ohio legislature. 

February 4, 1935, the following joint resolution® was 
offered in the Ohio House of Representatives: “Be it resolved 
by the General Assembly of the state of Ohio: That the Con- 
gress of the United States be, and it is hereby memorialized, to 
give relief to the State of Ohio and all other states imposing 
taxes based upon or measured by sales of tangible personal 
property by immediately providing for the regulation of inter- 
state commerce through granting consent to taxation by the sev- 
eral states of certain interstate sales as provided by the measure 
(S2897) introduced by Senator Harrison during the second ses- 
sion of the seventy-third Congress.” 

Prodding from the tax commissions of the various states 
finally resulted in the introduction of a bill by Senator Harrison 
of Mississippi to regulate interstate commerce by granting the 
consent of Congress to the several states to levy certain taxes 


*6 Amended Senate Bill 393, eff. Jan. 16, 1936. 

27 Red “C” Oil Co. v. N. Car., 222 U.S. 380, 32 S. Ct. 152, 56 L. Ed. 
240 (1912); Pure Oil Co. v. Minn., 248 U.S. 158, 39 S. C. 35, 63 L. Ed. 
180 (1918); St. Oil Co. v. Graves, 249 U.S. 389, 39 S. Ct. 320, 63 L. Ed. 
662 (1919); Phipps v. Clev. Ref. Co., 261 U.S. 449, 43 S. Ct. 418, 67 L. 


Ed. 739 (1923). 
28 H.J.R. 8. 
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upon property and capital employed, business done, and sales 
made in interstate commerce.” There has been no action taken 
as yet by either the House Committee or the Senate Committee 
on these bills. There is no doubt about the purpose of this 
proposal. It is to put a stop to this discrimination against the 
intrastate movement of goods. Proponents of the bill relied for 
the most part upon those cases*’ supporting the Wilson Act™ 
and those** supporting the Webb-Kenyon Act.” At the same time 
these two acts were passed, prohibition laws of the individual 
states were being openly flaunted and the violators were avoid- 
ing liability by taking advantage of the interstate commerce 
clause. The combined effect of these acts was to divest liquor 
of its character as a commodity in interstate commerce and make 
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2° S. 2897, 73rd Congress—2nd session. Senator Harrison reintroduced 
a similar bill, S. 944 in the 74th Congress. 

39 In re Rahrer, 140 U.S. 545, 11 S. Ct. 865, 35 L. Ed. 572 (1891); 
Pabst Brewing Co. v. Crenshaw, 198 U.S. 17, 25 S. Ct. §52, 49 L. Ed. 925 
(1905); Foppiano v. Speed, 199 U.S. 501, 26 S. Ct. 138, 50 L. Ed. 288 
(1905); Delamater v. South Dakota, 205 U.S. 93, 27 S. Ct. 447, 51 L. Ed. 
724 (1907); Phillips v. Mobile, 208 U.S. 472, 28 S. Ct. 370, 52 L. Ed. 
578 (1908); De Barry & Co. v. State of Louisiana, 227 U.S. 108, 33 S. Ct. 
239, 57 L. Ed. 441 (1913). 

3127 U.S.C.A. 121, 26 Stat. 313 (1890). “An act to limit the effect 
of the regulations of commerce between the several states and with foreign 
countries in certain cases.” 

“That all fermented, distilled or other intoxicating liquors or liquids 
transported into any state or territory or remaining therein for use, consump- 
tion, sale, or storage therein, shall upon arrival in such state or territory be 
subject to the operation and effect of the laws of such state or territory enacted 
in the exercise of its police powers, to the same extent and in the same manner 
as though such liquids or liquors had been produced in such state or territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
the original package or otherwise.” 

82 Clark Distillery Co. v. Western Maryland Railway Co., 242 U.S. 311, 
37 S. Ct. 180, 61 L. Ed. 326 (1917). 

33 27 U.S.C.A. 122, 37 Stat. 699 (1913). An act divesting intoxicating 
liquors of their interstate character in certain cases.” 

“That the shipment or transportation, in any manner or by any means 
whatsoever of any ... . intoxicating liquor of any kind, from one state 

. into any other state . . . . which said . . . . intoxicating liquor is 
intended, by any person interested therein, to be received, possessed, sold, or in 
any manner used, either in the original package or otherwise, in violation of 
any law of such state . . . . is hereby prohibited.” 
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liquor subject to the police laws of the state in the same manner 
as liquor produced there. The similarity between these acts 
and the proposal under discussion is obvious. In one, in a time 
of emergency Congress permitted the states to exercise control 
over liquor even though it was in interstate commerce. Here, 
in this tax emergency it is proposed that Congress permit the 
states to tax articles even though in interstate commerce. 

The argument against the constitutionality of the liquor acts 
was the same as that now raised against Sentaor Harrison’s tax 
proposal, namely, that it is an unconstitutional delegation of 
the power of Congress to regulate interstate commerce. In Jn 
re Rahrer** the Supreme Court upheld this liquor legislation 
on the ground that Congress by passing these acts was in effect 
exercising its control over interstate commerce. The fact that 
it is indirect regulation in the hands of the state does not seem 
to make any difference. 

It has been contended that the Wilson and Webb-Kenyon 
acts could not be used as a basis for future similar legislation 
by Congress because of the peculiar nature of alcoholic bever- 
ages. However, March 2, 1936, the Supreme Court in the case 
of Whitfield v. Ohio* upheld legislation by the state of Ohio 
under the Hawes-Cooper Act.** This act was very similar in its 
nature to the acts we have had under discussion. It provides 
that prison-made goods, after shipment in interstate commerce 
into a state, shall be subject to the laws of such state to the same 
extent as though manufactured therein and shall not be exempt 
therefrom “by reason of being introduced in the original pack- 
age or otherwise.” Mr. Justice Sutherland in this recent opin- 
ion states: “Each statute simply permits the jurisdiction of the 
state to attach immediately upon delivery, whether the importa- 
tion remain in the original package or not. In other words, the 
importation is relieved from the operation of any rule which 
recognizes a right of sale in the unbroken package without state 

54 See supra note 30. 


85 3 U.S.L.W. 27 (1936). 
88 4g U.S.C.A. Sec. 65, 45 Stat. 1084, 1929. 











270 LAW JOURNAL — MAY, 1936 
interference—a right the exercise of which never has been 
regarded as a fundamental part of the interstate transaction, 
but only as an incident resulting therefrom.” The court also 
relies to a great extent upon J re Rahrer*’ indicating that our 
present court intends to follow the reasoning supporting these 
acts. The fact that the property was to be used in the state 
levying the tax would appear to give the state jurisdictional 
power to tax it.” 

Assuming that the act is constitutional, those opposed to 
this proposed bill attack it on still another ground.*” They 
contend that it will cause a reversion to the old interstate tariff 
walls of pre-constitution days. For instance, coal might be ex- 
tensively produced in state A and petroleum in state B. It is 
claimed that under this bill state A could put a very high sales 
tax on petroleum and state B could retaliate with an equally 
high tax on coal. 

History does tell us that the primary reason for the in- 
corporation of the interstate commerce clause in the constitution 
was to eliminate the trade barriers caused by local state tariffs. 
The express terms of Senator Harrison’s Act would seem to 
negative the possibility of any discrimination arising. “No state 
or territory shall discriminate . . . . against the sale of pro- 
ducts of any other state or territory nor levy any greater taxes 
or excises thereon than on the same, similar, or generally com- 
peting tangible personal property in its intrastate commerce.” 

Discouraged by the failure of Congress to enact Senator 
Harrison’s bill, the state of California adopted an experimental 
tax known as a Use Tax. Ohio was quick to follow the lead of 


57 See supra note 30. 

38 Bowman v. Continental Oil Co., 256 U.S. 642, 41 S. Ct. 606, 65 L. 
Ed. 1139 (1921); Hart Refineries v. Harmon, 278 U.S. 449, 49 S. Ct. 188, 
73 L. Ed. 475 (1929); Nashville C. & St. L. Ry. v. Wallace, 288 U.S. 249, 
53 S. Ct. 345, 77 L. Ed. 730 (1933); Edelkman v. Boeing Air Transport, 
Inc., 289 U.S. 249, 53 S. Ct. §91, 77 L. Ed. 1155 (1933). 

3® Hearing Before a Subcommittee of the Committee on Interstate and 
Foreign Commerce on H.R. 8303 House of Representatives. 73rd Congress, 
second session. It is interesting to note that the opponents of this bill are all 
large supply firms engaged in direct selling. 
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California and enacted a similar tax. Ohio’s new Use Tax went 
into effect January 1, 1936.°° This tax applies to all property 
purchased for storage, use, or consumption within the state of 
Ohic not subject to the Ohio Sales Tax. Such property is taxed 
in exactly the same manner and with the same exemptions as 
is property sold under the Sales Tax Law.” The practical effect 
of this law is to tax only those goods purchased outside of the 
state of Ohio and shipped in through the veins of interstate 
commerce. This raises our first question as to whether or not 
this is a discriminatory tax upon interstate commerce. 

It has been decided that the storage, use or other consump- 
tion of tangible personal property within the borders of a state 
is a proper subject of an excise tax, even though the property 
be of out-of-state origin.** The courts recognize an exception 
in the case of a tax directly on the use of an article in interstate 
commerce, as gasoline in the tank of an interstate bus.** How- 
ever, a privilege tax may be levied on the storage of property 
to be used eventually“ in interstate commerce. Even though 
property is no longer engaged in interstate commerce, it cannot 
be taxed discriminatorily because of its origin in another state.“ 

The Ohio Use Tax does discriminate between property en- 
gaged in interstate traffic as against that in intrastate movement. 
However, the combined effect of the Ohio Sales Tax Act and 
the Ohio Use Tax, is to levy a similar tax upon all goods 
whether in inter- or intra-state channels. This is the approach 
adopted by the United States Supreme Court in Gregg Dyeing 

4° Oh. G.C. Sec. 5546-25-47 both inclusive. 

41 For discussion see Carlton S. Dargusch and Darold I. Greek ‘The Ohio 
Use Tax,” 2 Ohio St. L. J. 115 (1936); and “The California Use Tax,” 
by Roger J. Traynor, 24 Cal. L. Rev. 175 (1936). 

42 See supra note 38. 

43 Helson v. Kentucky, 279 U.S. 245, 79 S. Ct. 279, 73 L. Ed. 683 
(1929) ; Eastern Air Transport v. South Carolina Tax Comm., 285 U.S. 147, 
5 S. Ct. 340, 76 L. Ed. 673 (1932). 

44 Nashville Chattanooga etc. Ry. v. Wallace supra 38; Boeing Air Trans- 


port, Inc., supra note 38. 
4° Hart Refineries v. Harmon, supra note 11. 
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Co v. Query* and followed in Vancouver Oil Co. v. Henne- 
ford.“ 

It is doubtful whether any significance can be attached to 
the fact that all cases sustaining this type of legislation have 
concerned gasoline taxes. The broad language of the Gregg 
Dyeing Co. v. Query Case indicates that the same principles 
would apply to any other commodity. 

The assumption that the Use Tax Act is constitutional does 
not answer all the problems that arise as a result of its origin. 
There is the practical problem of how the millions of users in 
a state can be forced to pay such a tax to the state. Ohio has 
attempted to solve this problem by requiring retailers of tang- 
ible personal property to collect the tax as agents of the state. 
The act requires that those vendors who have agents or places 
of business within the state of Ohio must register with the tax 
commission and collect the tax on all sales to the consumer, 
even though the shipment may originate in another state. This 
type of compulsory registration was upheld by the Supreme 
Court of the United States in the case of Monamotor Oil Com- 
pany v. Johnson.” 

The Tax Commission of Ohio is urging all retailers not 
having a place of business in Ohio to file with the tax commis- 
sion and obtain a license to collect the use tax at the time of 
each sale for the state of Ohio. 

To avoid the cry of discrimination and to abolish the neces- 
sity of enforcing two tax acts, a general use tax upon the use 
of all property within the state could be levied.“ There would 
be no practical difference in the enforcement of this tax and the 
two we now have. The retail merchant would merely collect 
the use tax instead of the present sales tax. The same enforce- 
ment problem would exist as to those users purchasing prop- 

46 286 U.S. 472, 52 S. Ct. 631, 76 L. Ed. 1232. (1932). 

47 183 Wash. 467, 49 Pac. (2d) 14 (1935). 


48 292 U.S. 86, 54 S. Ct. §75, 78 L. Ed. 1141 (1934). 
*® See supra note 38. 
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erty from parties not subject to the regulation of the state tax 
commission. 

Temporarily, at least the legislators with the aid of the use 
tax have silenced the complaints of the merchants and provided 
additional income for the state. The constitutionality of the 
Use Tax must still be determined by the Supreme Court. 
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An Appreciation | 


The Law Journav at the close of its second year has become 
definitely and permanently established as a worthy newcomer to the 
field of law publications. It has gained wide recognition among mem- 
bers of the Bench, the Bar and Faculties of Law Schools. It is deeply 
gratifying to note the improvements that have been made in every 
feature, improvements that have been due mainly to the indefatigable 
industry of the former editor, Edwin R. Teple, and the cooperation 
afforded him by the Faculty, the Staff and the Student body. Joseph 
Stern’s capable work as business manager merits commendation. The 
appearance of the magazine is unquestionably more attractive; interest 
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in the work has grown and, consequently, the material contributed is of 
such quality as to win favorable comment from many sources. May 
such improvement continue during the years to come. C.R.B. 


Looking Forward 


In view of the favorable progress that has been made by the Law 
Journat during the first two years of its existence, we look forward 
with confidence to that day in the near future when it will be adopted 
as the official Ohio State University Law Review. It is quite probable 
that had the finances of the University been such as to permit the outlay 
necessitated, the desired result would have been already achieved. 

In the meantime the magazine is being supported, aside from sub- 
scriptions and advertising returns, by the voluntary assessment on each 
law student of one dollar fee per quarter. This is evidence that the 
students recognize the fact that the publication fulfills a long needed 
want. We trust that the authorities will consider these things when 
the question of an Official Law Journal arises. Until that time we will 
do all we can to maintain the improvement and justify the faith of our 
supporters in us. C.R. B. 











NOTES AND COMMENTS 





BANKRUPTCY 


BANKRUPTCY PREFERENCES— TIME OF DETERMINING — 
VoIDABILITY 


Sections 60 (a) and 60 (b) of the Bankruptcy Act, 11 U.S.C.A. 
96 (a) and 96 (b) deal with preferences. Sec. 60 (a) defines a prefer- 
ence and Sec. 60 (b) lays down the test for determining whether or 
not the preference is voidable at the instance of the trustee in bank- 
ruptcy. In Palmer Clay Products v. Brown, 80 L.Ed. 466, 56 S. Ct. 
450 (1936) a payment on account was received by a creditor within 
four months of the bankruptcy of the debtor, at a time when the debtor 
could have paid all his creditors the same proportion of their claims. 
It was held that the payment was preferential. 

Where the transfer is for a present consideration it cannot operate 
as a preference, even though the debtor is then insolvent, for the estate 
of the bankrupt would not be diminished or depleted to the prejudice of 
the creditors. Samples v. Getman-McDonnell-Summers Drug Co. et al. 
14 Fed. (2d) 170 (D.C. Okl. 1926); Johnson v. Burke Manor Bldg. 
Corp. 48 Fed. (2d) 1031 (C.C.A. 7th 1931); In re Finley 6 Fed. 
Supp. 105 (D.C. N.C. 1933); Goldstem v. Rusch 56 Fed. (2d) 10 
(C.C.A. 2d 1932); McClure v. Heim-Overly Realty Co. 71 Fed. 
(2d) 100 (C.C.A. 8th 1934). 

When a transfer is made for a past consideration, three theories 
have been advanced for determining whether or not a preference is 
created. 3 U. of Ch. L. Rev. 138; 20 Va. L. Rev. 583. One line of 
cases has held that no preference has been given if at the time of the 
transfer the debtor could have paid all the other creditors of the same 
class the same proportion of their claims, Haas v.Sachs 68 Fed. (2d) 623 
(C.C.A. 8th 1933);Doggett v. Chelsea Trust Co. 73 Fed. (2d) 
614 (C.C.A. Ist 1934); Latrobe et al. v. J. H. Cross Co. 29 Fed. 
(2d) 210 (D.C. Pa. 1928). Other courts have held such a transfer 
to be preferential if it would be so at the time the insolvent was adjudged 
bankrupt. Commerce-Guardian Trust & Savings Bank v. Delvin 
6 Fed. (2d) 518 (C.C.A. 6th 1925); Swift v. Higgins 72 Fed. (2d) 
791 (C.C.A. 9th 1934). And it has been argued that the preferen- 
tial character should be determined at the date of final distribution of 
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the bankrupt estate. See W. S. Peck © Co. v.Whittmer, 231 Fed. 893 
(C.C.A. 8th 1916); Slayton v. Drown, 93 Vt. 290, 170 Atl. 307 
(1919); Remington, 3rd Ed. Sec. 1813, 20 Va. L. Rev. 583. 

The Palmer case, has settled this conflict, the court there saying: 
“Whether a creditor has received a preference is to be determined, not 
by what the situation would have been if the debtor’s assets had been 
liquidated and distributed among his creditors at the time the alleged 
preferential payment was made, but by the actual effect of the payment 
as determined when bankruptcy results.” This decision, however, will 
be nullified, if a bill now in the Judiciary Committee of the House of 
Representatives becomes law. This bill, H.R. 10382, in effect adopts 
the third theory set out above that the preferential character should be 
determined at the date of final distribution of the bankrupt estate. 

A closely related problem of preferences was presented in Hartford 
Accident & Indemnity Co. v. Coggin, 78 Fed. (2d) 471 (C.C.A. 4th, 
1933) where an unrecorded mortgage was given in North Carolina 
more than four months before bankruptcy. Recording was made or 
possession was delivered within four months. The state law permitted 
but did not require recording except as to judgment creditors or subse- 
quent purchasers without notice. The court held that the transfer could 
not be avoided by the trustee in bankruptcy. While such a preferential 
transfer is an act of bankruptcy under Sec. 3 (a) 2, 11 U.S.C.A. 21 
(a) 2, and is actionable for a period of four months subsequent to the 
possession or recording under Sec. 3 (b), 11 U.S.C.A. 21 (b), Collier 
on Bankruptcy, 3rd Ed., p. 182b; Glenn on Liquidation, Sec. 199; c.f., 
Remmington on Bankruptcy 4th Ed., Sec. 197, it is not so clear that it 
is voidable under Sec. 60 (b). This section provides that, “If a bank- 
rupt shall . . . . have made a transfer of any of his property, and if at 
the time of the transfer . . . . or of the recording or registering of 
the transfer if by law recording or registering thereof is required, and 
the transfer shall then operate as a preference, it shall be voidable by the 
trustee.” 

In Carey v. Donohue, 240 U.S. 430, 36 S. Ct. 386, 60 L. Ed. 
726, L.R.A. 1917A 295 (1916), it was said that unless recording was 
required in order to make a transfer valid as against those concerned in 
the distribution of the bankrupt’s estate, that is, as against creditors 
including those whose position the trustee is entitled to take by virtue 
of Sec. 47 (a) 2, 11 U.S.C.A. 75 (a) 2, such a transfer cannot be 
avoided if made prior to the four months period. 

At the time of the Carey v. Donohue decision and until 1926, sec- 
tions 60 (a) and 60 (b) read alike in that neither section had any 
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provision as to permissive recording. In 1926 Congress amended sec- 
tion 60 (a) to provide for permissive recording. By its terms Sec. 60 
(a) refers only to the running of the four months period in identifying 
the transfer as a preference. It does not state what preferences are 
voidable. Accordingly, the provision regarding required recording in 
Sec. 60 (b), which alone states what preferential transfers are voidable, 
is not affected by the broadening of the scope of Sec. 60 (a) to include 
permissive recording. If in fact the greater power to avoid preferences 
now exists in favor of the trustee, by virtue of the amendment to Sec. 
60 (a), it does not appear to have been successfully exercised. The 
reported cases with some few exceptions, stay well within the rule of 
Cary v. Donohue, supra. Stover v. Valley Nat. Bank, 48 Fed. (2d) 
54 (C.C.A. 3rd 1931); Bank of Wadesboro v. Little 71 Fed. (2d) 
513 (C.C.A. 4th 1934); Northern Bond & Mortgage Co. v. King, 
24 Fed. (2d), 156 (C.C.A. 7th 1928); In re Gibson et al, 65 Fed. 
(2d) 921 (C.C.A. 6th 1933); I” re Cunningham 64 Fed. (2d) 296 
(C.C.A. 4th 1933); First Nat. Bank of Lincoln v. Live Stock Nat. 
Bank 31 Fed. (2d) 416 (C.C.A. 8th 1929); Lewis v. Ornstein 
12 Fed. (2d) 652 (C.C.A. 2nd 1926); Credito Y Ahorro Ponceno v. 
Gorbia, 25 Fed. (2d) 817 (C.C.A. 1st 1928); McLaughlin, Amend- 
ments of the Bankruptcy Act, 40 Harv. L. Rev. 374, 377. 

As stated above, a few courts have refused to follow the rule of the 
Carey case. They contend that sections 60 (a) and (b) should be read 
together. This contention leads to the result that, where recording of 
a transfer is permitted by state law, the transfer is voidable by the 
trustee, if recording is so delayed as to take place within four months of 
filing the petition in bankruptcy. These courts say that unless such a 
construction is given to the 1926 amendment to Sec. 60 (a) it is a 
nullity. Jn re Jackson, (Dist. Ct., W.D. Ark. Fort Smith Div.) 9 Fed. 
Supp. 719 (1935); Matter of Bowles (Ref., Dist. Ct. Nebr. Omaha 
Div.) 14 Am. B.R. (N.S.) 133 (1928), and see Foltz v. Davis 68 
Fed. (2d) 495 (C.C.A. 7th 1934); and Matter of Wood (Western 
Div. of Texas, Ref.) 21 Am. B.R. (N.S.) 502 (1932). The effect 
of the proposed legislation H.R. 10382, supra, is the adoption of this 
minority holding. 

The Hartford case, therefore, in holding that a preferential transfer 
made prior to four months of filing the petition in bankruptcy but 
recorded on possession taken within four months of such filing is not 
voidable by the trustee in bankruptcy, though the North Carolina law 
permitted recording, follows the rule of the Carey case and is in line 
with the majority of the cases in point. 
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No other section of the Bankruptcy Act seems available to the 
trustee. If the transfer has been effected prior to bankruptcy, he has 
no lien under Sec. 47 (a) 2; and his derivative powers under Sec. 
70 (e), 11 U.S.C.A. 107 (e), to exercise the rights of creditors under 
state law would be applicable only to transfers made prior to four months 
of bankruptcy and voidable under state law. 

Howarp W. NEFFNER. 
Justin H. FoLkKertu. 


Priority or MunicipaL CorporATIONs IN BANKRUPTCY 


The City of Lincoln, Nebraska, a municipal corporation, sought 
priority in its claim of $45,000 with interest against the Lincoln Trust 
Company, bankrupt. The City based its contention on Sec. 64b(7) of 
the Bankruptcy Act and also claimed that the bankrupt had custody of 
the fund as a trust fund. The district court and the circuit court 
decided that the city was not within Sec. 64b(7) and the circuit court 
held that there was no trust fund. Held: that a city as a municipal 
corporation is entitled to priority under Sec. 64b(7) if as a matter of 
local law the municipality was accorded priority. The case was re- 
manded to try the issue of local law. City of Lincoln, Neb. et al. v. 
L. A. Ricketts, Trustee, etc., 56 S. Ct. 507 (U.S. Law Wk. Mar. 3, 
1936, Index 607). ; 

For an adequate understanding of this problem, the history of state 
and federal priority in bankruptcy is necessary. The United States is 
accorded priority in insolvent debtor’s estates by R.S. Sec. 3466-67 
(31 U.S.C.A. 191-192) and sureties are subrogated to this priority by 
R.S. Sec. 3468 (31 U.S.C.A. 193). This statute is the same in sub- 
stance as that passed as early as 1797. It has been held that the United 
States has no sovereign prerogative of priority but its priority is derived 
solely from Congressional enactment. United States v. The State Bank 
of North Carolina, 6 Pet. 29, 8 L. Ed. 308 (1832). The Supreme 
Court has held that R.S. Sec. 3466-68 is in pari materia with the Bank- 
ruptcy Act and that the Bankruptcy Act of 1898 relegates the priority 
of R.S. Sec. 3466-68, if recognized at all in bankruptcy (which point 
the court did not have to decide under the circumstances), to fifth place 
in payment of claims under Sec. 64b(5) of the Bankruptcy Act of 1898 
(Now 64b(7). Guarantee Title and Trust Co. v. Title Guarantee 
and Surety Co., 224 U.S. 152 (1912). 

Contrary to the view of some writers and lower courts, but support- 

















280 LAW JOURNAL — MAY, 1936 


ing a dissenting dictum in Matter of Eastern Shore Ship Building Corp., 
258 U.S. 549, 42 S. Ct. 386 (1922) the Supreme Court held in Davis 
v. Pringle, 268 U.S. 315, 45 S. Ct. 549, 69 L. Ed. 794 (1925) that 
the United States was not a “person” under Sec. 64b(5) of the Bank- 
ruptcy Act of 1898 and hence that the priority accorded it under R.S. 
3466-68 had no effect in bankruptcy (tax claims being especially pro- 
vided for in Sec. 64a). 

A year later (1926) Congress, showing its preference for govern- 
mental priority, overcame the rule of Davis v. Pringle, supra, by enact- 
ing an amendment to Sec. 64b of the Bankruptcy Act. It created seven 
classes of priority instead of the previous act’s five. It stated, “The debts 
to have priority, in advance of the payment of dividends to creditors, 
and to be paid in full out of the bankrupt estate, and the order of pay- 
ment shall be . . . . (7) debts owing to any person who by the laws 
of the States or the United States is entitled to priority. Provided, That 
the term ‘person’ as used in this section shall include corporations, the 
United States and the several States and Territories of the United 
States.” See McLaughlin, “Amendments of Bankruptcy Act,” 40 
Harv. L.R. 341, 345. Recent federal cases now hold that for a debt 
other than taxes, the United States priority under R.S. Sec. 3466-68 is 
recognized under Sec. 64b(7). United States v. Kaplan, 74F (2d) 
664 (1935). See In re Brannon, et al. 62 F. (2d) 959 (1933); In 
re Hauger Co. 54 F. (2d) 117 (1931). 

The expansion of this judicial interpretation of Sec. 64b(7) in the 
principal case to include municipal corporations seems entirely justifiable. 
{t would seem that it could have been justified even before the amend- 
ment of 1926 which specifically includes corporations in the definition 
of “person” in the proviso of Sec. 64b (7), since prior to that amend- 
ment “person” as used in Sec. 64b (5) included corporations by virtue 
of the definition of “person” in Sec. 1 (19). That a municipal corpora- 
tion is a “corporation” under the Bankruptcy Act might at first be 
doubted from the definition of a corporation under Sec. 1 (6). At first 
glance, this definition seems limited to private as distinguished from 
public business. But since this definition of Sec. 1 (6) in its broader 
aspect includes almost all forms of aggregate business other than part- 
nerships, and since, strictly speaking, the definition of Sec. 1(6) 
(“ ‘corporations’ shall mean all bodies having any of the powers and 
privileges of private corporations not possessed by individuals or partner- 
ships, . . . . ,”) includes municipal corporations, the conclusion of the 
court that a municipal corporation is a “corporation” under the Bank- 
ruptcy Act and therefore a person under Sec. 64b(7) seems correct. 
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This conclusion is emphasized by Sec. 4a which in naming persons who 
may be voluntary bankrupts states, “Any person except a municipal, 

. corporation .... ”; and by Sec. 4b which in naming those 
who may be adjudged involuntary bankrupts states, “. . . . corpora- 
tion except a municipal, . . . . corporation.” ‘This exception of munic- 
ipal corporations to the term “person” in Sec. 4a and to the term 
“corporation” in Sec. 4b would seem to indicate a legislative intent that 
both “person” and “corporation” otherwise include municipal corpora- 
tions. City of Lincoln, Neb. v. Ricketts, supra, at p. 508, 509. 

Whether other political subdivisions such as counties and special 
districts would be entitled to priority under Sec. 64b(7) admits of 
greater doubt. Although they are often distinguished as municipal 
quasi corporations, still the generic term municipal corporation is broad 
enough to include them. McQuillan, “Municipal Corporations,” Sec. 
135; Dillon, “Municipal Corporations,” Sec. 32. Congressional favor- 
ing of governmental priority as evidenced in the aforementioned legisla- 
tive overruling of Davis v. Pringle, supra, might aid in construing the 
term “corporations” to include these political subdivisions. On the other 
hand the omission of the words, “county, district, or municipality” in- 
cluded in the tax priority of Sec. 64a from Sec. 64b(7) might be con- 
strued as a legislative intention to exclude counties and districts from 
priority other than taxes under the Bankruptcy Act. See McLaughlin 
“Amendments to the Bankruptcy Act,” 40 Harv. Law Rev. 341, 345. 
In the principal case, the latter.argument was rejected (p. 509) in 
view of the express inclusion of “corporations” in Sec. 64b(7). Sim- 
ilarly if counties and special districts are construed as “corporations” as 
indicated above, the argument of their omission from Sec. 64b(7) would 
not be controlling. 

Although, by the holding of the principal case, municipal corpora- 
tions are entitled to priority in bankruptcy, if by local law they are 
accorded a priority, it is doubtful whether they have the latter in absence 
of state statute specifically according them such a priority. This is 
because many states do not recognize common law sovereign preroga- 
tive in insolvency proceedings. See Crane, ““A Royal Prerogative,” 34 
W. Va. L.Q. 317 (1928). Ohio denies its existence in bank failure 
cases in which either state or municipal funds are involved. The Fidelity 
& Casualty Co. of New York v. The Union Savings Bank Co. et al., 
119 Ohio St. 124 (1928). Village of Warrensville Heights v. Fulton, 
Supt. of Banks, 128 Oh. St. 192 (*934). And of those states which 
recognize such a common law sovereign prerogative, the vast majority 
hold that it cannot be delegated to a political subdivision. It cannot be 
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delegated to a drainage district: William R. Compton Co. v. Farmer’s 
Trust Co., 279 S.W. 746 (Mo. App., 1925); nor to a county: Glynn 
County v. Brunswick Terminal Co., 101 Ga. 244, 28 S.E. 604 
(1897); Aetna Casualty & Surety Co. v. Brumell, State Supt. of 
Banks, 12F (2d) 307 (1926); Phillips v. Yates Center National Bank 
(Phillips v. Gillis) 98 Kan. 383, 158 Pac. 23, L.R.A. 1917A, 680 
(1916); nor to a municipal corporation: People v. Home State Bank 
of Grant Park, 338 Ill. 179, 170 N.E. 205 (1930); In re Northern 
Bank, 85 Misc. 594, 148 N.Y.S. 70 (1914) aff'd. 163 App. Div. 974, 
148 N.Y.S. 70 (1914) further aff'd. 212 N.Y. 608, 106 N.E. 749 
(1914); United States Fidelity & Guaranty Co. v. Rainey, 120 Tenn. 
357, 113 S.W. 397 (1907); contra Denver v. Stenger, 295 Fed. 809 
(1924). A political subdivision has been distinguished from an agency 
of the state, such as a university, the latter being entitled to exercise the 
state’s common law sovereign prerogative. University of Tennessee v. 
Peoples Bank, et al., 157 Tenn. 87, 6 S.W. (2d) 328. 
Justin H. FoLkKertu. 


Wuat ConsTITUTES A FARMER UNDER THE BANKRUPTCY 
Act? 


On May 15, 1935, section 4b of the bankruptcy act was amended 
to provide, “Any natural person, except a wage earner or a farmer, 
. may be adjudged an involuntary bankrupt upon default or an 
impartial trial, and shall be subject to the provisions and entitled to the 
benefits of this title.” At the same time section 75r was amended to 
provide, “For the purposes of this section, section 4b, and section 74, 
the term ‘farmer’ includes’ not only an individual who is primarily bona 
fide personally engaged in producing products of the soil, but also any 
individual who is primarily bona fide personally engaged in dairy farm- 
ing, the production of poultry or livestock, or the production of poultry 
products or livestock products in their unmanufactured state, or the 
? Bankruptcy Act, sec. 4b, 49 Stat. 246, 11 U.S.C.A. sec. 22b. (1935); 
formerly “Any natural person, except a wage earner or a person engaged 
chiefly in farming or the tillage of the soil . . . . may be adjudged an 
involuntary bankrupt.” Bankruptcy Act of 1898, sec. 4b, 30 Stat. 547, II 
U.S.C.A., sec. 22b. 

? The United States Supreme Court recently held that the word “include” 
was not a term of exclusion, as used in section 1 (9), defining a creditor. 
American Surety Co. of New York v. Mariotta, 287 U.S. 513, 77 L.Ed. 466, 
53 S. Ct. 238. 


— <<  -_— 


NOTES AND COMMENTS 283 


principal part of whose income is derived from any one or more of the 
foregoing operations, and includes the personal representative of a 
deceased farmer; and a farmer shall be deemed a resident of any county 
in which such operations occur.””* 

A survey of cases shows the extent to which the present amendment 
changes or codifies the rule of former decisions. In the past, in interpret- 
ing the provision exempting “natural persons,” the reasoning of the 
courts has exempted farming partnerships,* but not corporations engaged 
in farming.® However, farming corporations are included in the agri- 
cultural composition-and- extensions section if at least 75% of the stock 
is owned by actual farmers.® A stockholder-officer in a farming corpora- 
tion, who manages the corporation’s farms, is within the exemption.’ 

The words “primarily engaged,” used in the present amendment, 
seem to incorporate the meaning which was formerly expressed in the 
provision “chiefly engaged.” Hence the reasoning of former cases is 
applicable. To determine if the debtor is “chiefly engaged in farming,” 
all activities and pursuits must be considered.* Each case must be decided 
on its own peculiar facts.° 

The present act provides that the debtor must be “bona fide” en- 
gaged in farming. Most courts hold that the debtor’s occupation is to 


3 Bankruptcy Act, sec. 75r, 49 Stat. 246, 11 U.S.C.A. sec. 203r. (May 
15, 1935) formerly, “For the purpose of this section and section 74, the term 
‘farmer’ means any individual who is personally bona fide engaged primarily 
in farming operations or the principal part of whose income is derived from 
farming operations, and includes the personal representative of a deceased 
farmer; and a farmer shall be deemed a resident of any county in which such 
farming operations occur.” Bankruptcy Act, sec. 751, 47 Stat. 1470, 11 
U.S.C.A., sec. 203r. (1933). 

* Sill’s Sons v. American Natl Bank, 209 Fed. 749, (C.C.A. 7th Cir., 
1913); Sutherland Medical Co. v. Rich & Bailey (D.C. Ga. 1909). 

5 In re Lake Jackson Sugar Co., 129 Fed. 640 (D.C. Tex. 1904). 

® Bankruptcy Act, sec. 75s., 49 Stat. 942, 11 U.S.C.A., sec. 203s. 
(1935). 

7 Evans v. Florida National Bank, 38 Fed. (2d) 627 (C.C.A. 5th Cir. 
1930). But a farm laborer is not a farmer within the meaning of section 75. 
In re Fullagar, 8 Fed. Supp. 602 (D.C.N.Y. 1934). 

8 American Agricultural Chemical Co. v. Brinkley, 194 Fed. 411 (C.C.A. 
4th Cir. 1912); Im re Disney, 219 Fed. 294 (D.C. Md. 1915); In re 
Brown, 253 Fed. 357 (C.C.A. gth Cir. 1918); In re Macklem, 22 Fed. 
(2d) 426 (D.C. Md. 1927); Harris v. Tapp, 235 Fed. 918 (D.C. Ga. 
1916). 

° In re Mackey, 110 Fed. 355 (D.C. Del. 1901); In re Glick, 26 Fed. 
(2d) 398 (C.C.A. 7th Cir. 1928). 
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be determined as of the date of the act of bankruptcy.’® A few courts 
have considered the problem of changes of occupation into an exempt 
class prior to the act of bankruptcy. Some of these have allowed immun- 
ity on the theory that a change in good faith is valid," while others 
have rather arbitrarily chosen to apply the date of acquisition of the 
debts.” 

Prior to the 1933 amendment, courts differed in the interpretation 
of the clause “chiefly engaged in farming or tillage of the soil.” Some 
courts held the terms “farming” and “tillage” were synonymous™* 
while other reached the conclusion that the terms were not co-exten- 
sive."* A court which considered the terms synonymous held a dairy 
farmer was exempt if his dairying was merely incidental to his general 
farming.’® Courts holding the terms not to be synonymous did not pass 
on the question of the status of a dairy farmer; but it would seem that 
they might have considered a dairyman a farmer even though he was 
primarily engaged in the dairy business and not pursuing it merely as an 
incident to tillage of the soil. The express provision of the present 
amendment exempts the debtor who is primarily engaged in dairy 
farming. 

10 Virginia-Carolina Chemical Co. v. Shelhorse, 228 Fed. 493 (C.C.A. 
4th Cir. 1915); Iw re Disney, 219 Fed. 294 (D.C. Md. 1915); Counts v. 
Columbus Buggy Co., 210 Fed. 748 (C.C.A. 4th Cir. 1913); Il” re Leland, 
185 Fed. 830 (D.C. Mich. 1910) ; Iw re Beiseker & Martin, 277 Fed. 1010 
(D. C. Mont. 1921). The United States Supreme Court, by inference, 
seems to have adopted this view by refusing to consider an appeal from a case 
so holding. Flickinger v. First. Nat. Bank of Vandalia, Ill., 145 Fed. 162 
(C.C.A. 6th Cir. 1906); certiorari denied, 203 U.S. 595, 51 L.Ed. 332 
(1906). Contra: In re Burgin, 173 Fed. 726 (D.C. Ala. 1909); In re 
Wakefield, 182 Fed. 247 (D.C. Cal. 1910); lu re Crenshaw, 156 Fed. 638 
(D.C. Ala. 1907); Tiffany v. La Plume Condensed Milk Co., 141 Fed. 444 
(D.C. Pa. 1905). When the debtor has engaged in farming subsequent to 
the act of bankruptcy it has been held, “The excepted occupations are not 
designed as a refuge for insolvent debtors laden with property and fleeing 
from other callmgs.” In re Luckhardt, 101 Fed. 807, 809 (D.C. Kan. 
1900) ; approved in Im re Mackey, 110 Fed. 355 (D.C. Del. 1go1). 

'! In re Folkstad, 199 Fed. 363 (D.C. Mont. 1912); la re Inman, 57 
Fed. (2d) 595 (D.C. Wyo. 1932). 

12 First Nat. Bank of Bode v. Williams, 31 Fed. (2d) 749 (C.C.A. 8th 
Cir. 1929); Smith v. Brownsville State Bank, 15 Fed. (2d) 792 (C.C.A. 
8th Cir. 1926); Harris v. Tapp, 235 Fed. 918 (D.C. Ga. 1916). 

18 Hart-Parr Co. v. Barkley, 231 Fed. 913 (C.C.A. 8th Cir. 1916); 
Matter of Brown, 284 Fed. 899 (D.C. Mo. 1922); Matter of Stubbs, 281 
Fed. 568 (D.C. Wyo. 1922). 

14 Robertson v. Dwyer, 184 Fed. 880 (C.C.A. 7th Cir. 1911); In re 
Thompson, 102 Fed. 287 (D.C. Ia. 1900). 
1° Gregg v. Mitchell, 166 Fed. 725 (C.C.A. 6th Cir. 1909). 
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Livestock raising has been held to be farming by courts which con- 
sidered “tillage of the soil” and “farming” as not co-extensive,’® but a 
cattle rancher was held not exempt by a court which construed the 
terms to be synonymous.** The present amendment exempts a person 
who is “primarily engaged in the production of poultry or livestock, or 
the production of poultry products or livestock products in their unmanu- 
factured state.” The general definition’® of the word “produce,” as 
given by Webster, would certainly include the stock raiser, but the 
stock feeder would be exempt only if the economic definition’® is 
followed. 

Prior to the 1933 amendment mere ownership of a farm was not 
sufficient to exempt a debtor from the involuntary bankruptcy provi- 
sion,”® even though the farm was leased on shares—the debtor also had 
to prove that he was “chiefly engaged in farming.”*’ The debtor has 
been held exempt although incidentally a private banker,”* storekeeper,”* 


1° In re Thompson, 102 Fed. 287 (D.C. la. 1900) ; Robertson v. Dwyer, 
supra; Hoffschlaeger Co. v. Napp, (D.C. Hawaii 1904). 

1 In re Stubbs, 281 Fed. 568 (D.C. Wyo. 1922); and see Im re Palma 
Bros., 8 Fed. Supp. 920 (D.C. Nev. 1934), where a person engaged primarily 
in raising sheep was held not to be a farmer. 

18 “To bring forth, as young or as a natural product or growth, to give 
birth to, to bear.” 

19“The creation of economic value, the making of goods available for 
human wants.” 

20 In re Johnson, 149 Fed. 864 (D.C. N.Y. 1907); ln re Matson, 123 
Fed. 743 (D.C. Pa. 1903). However, an elderly woman, living in the village 
but owning a farm run on shares by her son and having some voice in the 
management was held exempt, Matter of Cox, g Fed. Supp. 244 (D.C. Ill. 
1935); and an aged woman, who continued to reside on the farm after her 
husband’s death, under agreement with her son for division of profits, doing 
such housework as she was able was held immune, /m re Brais, 15 Fed. (2d) 
693 (C.C.A. 7th Cir. 1926); similarly as to a debtor who moved to town, 
leasing his farm but helping when able and being consulted about the crops, 
In re Glick, 26 Fed. (2d) 398 (C.C.A. 7th Cir. 1928) and Jn re Tyler, 
284 Fed. 152 (D.C. la. 1922). 

21 In re Glass, 53 Fed. (2d) 844 (C.C.A. 7th Cir. 1931), even though 
the owner occasionally worked on the farm and was consulted as to the crops. 

22 Couts v. Townsend, 126 Fed. 249 (D.C. Ky. 1903); 1” re Beiseker & 
Martin, 277 Fed. 1010 (D.C. Mont. 1921). 

23 American Agricultural Chemical Co. v. Brinkley, supra; Rise v. Bord- 
ner, 140 Fed. 566 (D.C. Pa. 1905); and where a debtor maintained a com- 
missary on a large plantation he was held exempt. Wulbern v. Drake, 120 
Fed. 493 (C.C.A. 4th Cir. 1903). 
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lawyer,”* or member of a canning partenership, where he was principally 
engaged in farming operations.” 

In 1933 the operations included in the section defining farmer 
were supplemented by the provision “or the principal part of whose 
income is derived from any one or more of the foregoing operations.” 
From a cursory inspection of this provision one might believe that its 
object is to include the retired farmer, hitherto excluded because he 
was no longer primarily engaged in farming.”*® The few cases that have 
arisen since the amendment have not involved a retired farmer. In 
these cases the debtor has been engaged in another business too, and the 
courts have had to resolve the conflict between the provisions “primarily 
engaged” and “or the principal part of whose income is derived from 
any one or more of the foregoing operations.” However, the statements 
of the Courts have been broad enough to exclude the retired farmer on 
the same grounds that he was formerly excluded. Thus, one of these 
Courts said that there is little distinction between the phrases “engaged 
chiefly in farming,” “personally—primarily engaged in farming,” and 
“the principal part of whose income is derived from farming oper- 
ations.”*” Another court came to the conclusion that Congress intended 
that in all cases the individual must be engaged primarily in farming op- 
erations, and that the additional clause, “or the principal part of whose in- 
come is derived from farming operations,” was inserted as a precaution 
against a bona fide farmer being otherwise classed when during bad years 
he is forced to engage in some other occupation to earn a livelihood.** It 
may be questioned whether Congress passed the amendment with the 
intent attributed to it by the above cases—to exclude the farm owner 
who is primarily engaged in an occupation other than farming;** and 

*4 In re Hoy, 137 Fed. 175 (D.C. la. 1905). 

25 Matter of Disney, 219 Fed. 294 (D.C. Md. 1915); but c.f. ln re 
Macklem, 22 Fed. (2d) 426 (D.C. Md. 1927), where the debtor was held 
to be a canner and not a farmer. It has been held that a debtor who is chiefly 
engaged in threshing for hire grain raised by others is not within the exemp- 
tion. Hart-Parr Co. v. Barkley, supra. 

26 See notes 20 and 21 supra. 

27 In re Day, 10 Fed. Supp. 948 (D.C. Cal. 1935). 

°8 In re Hilliker, 9 Fed. Supp. 948 (D.C. Cal. 1935). Income has been 
held to mean gross income. Im re Knight, 9 Fed. Supp. 502 (D.C. Conn. 
I , 

9%) See Louisville Joint Stock Land Bank v. Radford, 79 L. Ed. 1593, 
1610, 295 U.S. 555, 55 S. Ct. 854 (1935). Ina dictum the United States 
Supreme Court commented on section 75r and observed that the act affords 
relief “not only to those owners who operate their farms, but also to all indi- 
vidual landlords the ‘principal part of whose income is derived’ from the 
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further, if such was the intent whether the retired farmer should be 
excluded for the reason that he is primarily engaged in no occupation. 

The amendment provides that a farmer, as the term is used in sec- 
tions 4b, 74 and 75, includes a deceased farmer’s personal representa- 
tive. Since the farmer is exempted, by section 4b, from involuntary 
bankruptcy, the personal representative would also be entitled to his 
immunity. Therefore, it would seem that the sole purpose of thi; 
provision is to permit the deceased farmer’s personal representative te 
file a voluntary petition under section 74 and 75.°° 

It is now provided that a farmer shall be deemed a resident of any 
county in which his farming operations occur. Formerly the farmer’s 
residence was a question of fact to be determined from the circumstances 
of the case.** Now it seems that farming within the county is sufficient 
for jurisdiction. Carv R. BuLLock. 


CONDITIONAL SALES 


ConDITIONAL SALE — UNRECORDED — Priority oF VENDEE’S 
RECEIVER OVER VENDOR 


Defendant and McWeb’s, Inc., entered into a conditional sales 
agreement for the sale of a beer cooler, title to remain in the vendor 
until payment of the purchase price. The property was delivered, but 
payments were not made nor the contract filed for recording. At the 
request of one of the creditors of McWeb’s, Inc., one Doyle was 
appointed receiver for that company. The defendant was made a party 
to the suit with leave to plead and he filed a cross petition claiming the 
beer cooler. The Supreme Court held that failure to file the conditional 
sales contract rendered it invalid as to creditors of the vendee, and that 
the appointment of the receiver amounted to an equitable execution, 
and his seizure of the property to an equitable levy. Doyle v. Yoho 
Hooker Youngstown Co., 130 Ohio St. 400, 200 N.E. 123, 20 Ohio 
Abs. 17 (1936). 

At common law the right and title of a conditional vendor are in 
no way affected by the appointment of a receiver for the conditional 
vendee for the reason that the receiver stands in the shoes of the vendee 
‘farming operations’ of share croppers or other tenants; and, among these 
landlords, to persons who are merely capitalist absentees.”” See 15 Oregon 
L. Rev. 62 (1935). 


8° See In re Day, 10 Fed. Supp. 229 (D.C. Ill. 1935). 
31 Collier On Bankruptcy (13 Ed., 1923), p. 61. 











288 LAW JOURNAL — MAY, 1936 


and has no better title. In a number of states in this country the com- 
mon law still prevails. Praeger v. Emerson, Brintingham Implement 
Co., 122 Md. 303, 89 Atl. 501, Ann. Cas. 1916A 1225 (1914); 
Gresham Mfg. Co. v. Carthage Buggy Co., 152 N.C. 663, 68 S.E. 
175 (1910). But in other states statutes have been enacted providing 
that when a conditional sale contract is not filed as therein provided, 
the contract shall be invalid as to certain claimants specified therein. 
The Ohio statute provides that the conditions in regard to the title re- 
maining in the vendor until payment “shall be void as to all subsequent 
purchasers and mortgagees in good faith and for value, and creditors 
[ writer’s italics] unless the conditions are evidenced in writing,” signed 
by the conditional vendee and a statement of the amount of the claim 
or a true copy verified by affidavit, is “deposited” with the recorder of 
the proper county. Section 8568, General Code. 

The courts have found comparatively little difficulty in passing on 
cases dealing with subsequent mortgagees and purchasers in good faith 
since the statute specifically exempts them. Difficulty arises, however, 
when the interpretation of the word “creditor” is sought. Seemingly 
the Ohio Legislature has attempted to lay down a broad, inclusive 
policy designed to protect parties dealing with conditional vendees and 
relying upon their possession of certain goods, But we find that the 
courts, in interpreting these statutes, have hedged in this legislation with 
many limitations. These have taken two major forms: (1) limitations 
as to the time when the credit relation was created, and (2) limitations 
as to whether or not the creditor has had his claim adjudicated and 
established by the judgment of a competent court. It has been held in 
most jurisdictions that statutes requiring filing are designed to protect 
subsequent creditors only and that prior creditors are not afforded pro- 
tection thereby. Hamilton Second National Bank v. Ohio Contract 
Purchase Co., 28 Ohio App. 93, 162 N.E. 460 (1927), Bornstein v. 
Allen, 127 Wash. 314, 220 Pac. 801 (1923); Gunby v. International 
Motor Truck Corp., 156 Md. 19, 142 Atl. 596 (1928). Contra: 
Oester v. Sitlington, 115 Mo. 247, 21 S.W. 820 (1893). This is 
necessarily so in some jurisdictions because the statutes expressly desig- 
nate “subsequent purchasers” as the persons whom they are designed to 
protect. But the courts have also applied this interpretation where 
statutes have merely designated the persons to be protected as “cred- 
itors.” Hamilton Second National Bank y. Ohio Contract Purchase Co., 
supra; In re Atlanta News Publishing Co., 160 Fed. 519 (USCCA. 
5th, 1907). As limited by the requirement that one must have had his 
claim established by a court of competent jurisdiction, it has been held 
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that the word “creditors” as used means one who has obtained a lien 
by attachment, execution, or otherwise. /nternational Harvester Co. v. 
Poduska, 211 Iowa 892, 232 N.W. 67, 71 A.L.R. 973 (1930). In 
the case of judgment creditors, this is subject to the limitation that the 
judgment must have been taken subsequent to the time when the con- 
ditional sale was made. In re Vandewater, 219 Fed. 627 (USCCA. 
4th. 1915). It has been held that the reason for requiring a lien is 
because a debtor may transfer his property in satisfaction of his bona fide 
indebtedness without giving any general creditor the right to object 
thereto, and therefore the word “creditors” as used in the statutes must 
have been used in view of this principle. Malmo v. Washington Render- 
ing Co., 79 Wash. 534, 140 Pac. 569, L.R.A. 1917C 440 (1914). 
Certain persons, however, standing in the position of the vendee have, 
without having acquired an actual legal lien, been given the status of a 
lien creditor. Baum v. Harrison, 9 Ohio N.P. (N.S.) 257 (1909), 
(assignee); James v. Molster, 11 Ohio C.C. 432 (1896), (admin- 
istrator); In re Master Knitting Corp., 7 Fed. (2nd) 11 (CCA. 
2nd. 1925), (trustee in bankruptcy). 

The Ohio Court has followed the requirement that attachment of a 
lien is necessary before the creditor’s rights are superior to those of the 
vendor. Hamilton Second National Bank v. Ohio Contract Purchase 
Co., supra. It has found such a lien to exist in an “equitable execution” 
by drawing analogy from the Ohio rule on the rights of a receiver for 
the benefit of creditors as against an existing unfiled mortgage. This 
latter rule grants priority to the receiver. Cheney v. Maumee Cycle Co., 
64 Ohio St. 205, 60 N.E. 207 (1901); Greenfield v. Hill City Land, 
Loan, and Lumber Co., 141 Minn. 393, 170 N.W. 343 (1919); 
Button Co. v. Spielman, 50 N.J.E. 120, 24 Atl. 571 (1892); Ob- 
server Co. v. Little, 175 N.C. 42, 94 S.E. 526 (1917); Cincinnati 
Equipment Co. v. Seguan, 184 Fed. 834 (CCA. 6th. 1910). Contra: 
Quinn v. Bancroft-Jones Corp., 18 Fed. (2nd) 727 (DCA N.Y., 
1927). 

It seems that it should be of no importance what term is used to 
designate the taking and holding of the property. A creditor who has 
sued out an order in a court of equity that a receiver be appointed and 
that he take possession of all the property of the debtor for the purpose 
of its administration, sale and distribution, and who has placed the order 
in the hands of a receiver and caused him to seize the property, is not 
less armed with legal process than a creditor who has caused a sheriff 
to levy upon the goods. Indeed, a receiver is armed with a more com- 
prehensive and effective process—a process by which all the property of 
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the debtor may be seized, administered and distributed. Not only this, 
but it is just and equitable that the receiver whose appointment prevents 
the creditors from exercising their right to affix a legal lien upon the 
goods should exercise that right for them. At any time before the 
receiver is appointed, the creditor has the right to levy execution or 
attachment on the property. The appointment of the receiver and his 
seizure of the property thereunder, however, prevents him from exercis- 
ing this right under penalty of being held in contempt of court, Bank v. 
Berkingham, 12 Ohio St. 419 (1861), unless he applies to and has the 
court release such property in order that a levy may be made. Croy v. 
Marshall, 3 Ohio C.C. 489, 2 Ohio C.D. 280 (1888). 

It was the purpose of the legislature in enacting the registration 
laws to require publicity to be given to certain transactions for the pro- 
tection of persons dealing with the possessor of the property. Betz v. 
Snyder, 48 Ohio St. 482, 28 N.E. 234, 13 L.R.A. 235 (1891). It is 
undoubtedly true that one and perhaps the most important purpose of 
the act, so far as it applies to creditors, was to protect persons giving 
credit to the conditional vendee in ignorance of the existence of the lien 
upon his property. But the legislative policy was broader than this single 
purpose. It is impossible to say that only creditors who became such 
during the existence of the conditional sale may be injured by keeping 
the lien secret. It is certainly not improbable that in many cases antece- 
dent creditors may be lulled into security and forbear the collection of 
their debts at maturity, by the apparently unencumbered possession and 
ownership by the debtor of property covered by an undisclosed condi- 
tional sales contract. In Thompson v. Van Vetchen, 27 N.Y. 586 
(1863), the word “creditors” as used in the New York Mortgage 
Statute was held to include creditors whose debts were created prior to 
the mortgage. In Karst v. Game, 136 N.Y. 316, 32 N.E. 1073 
(1893), it was held that when the Chattel Mortgage Statute required 
immediate filing a six weeks’ delay made the mortgage void against a 
creditor, even though the mortgage was filed before the creditor took 
his judgment. The Ohio Conditional Sales Act, however, specifies no 
definite time for the act of filing. 

It would seem desirable that an arbitrary time limit be set for the 
requirement of filing such contracts in Ohio. If the legislature were to 
do this, the necessity for acquiring any sort of lien by attachment upon 
the goods of the debtor-vendee would be obviated. The vendor, by his 
failure and neglect to file the agreement within the period specified, 
could be held to be estopped from asserting his lien to the detriment of 
those creditors who dealt with the vendee relying upon his possession 
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and apparent ownership of the goods and the lack of registration of any 
lien thereon. Harry L. Brown. 


DEFAMATION 


Liset By PuBLICcATION oF PiIcTURE 


A petition alleged that the defendant published an article concerning 
a convict in the state penitentiary connected with the Lindbergh kid- 
napping and that in the article was the plaintiff’s picture with the con- 
vict’s name thereunder. The lower court sustained a demurrer to the 
petition. Held, such a petition states a good cause of action for libel. 
Petransky v. Repository Pub. Co., 51 Ohio App. 306, 200 N.E. 647 
(1935). 

A libel is a publication, expressed in printing or writing or by signs 
and pictures, tending to injure the reputation of a person and to expose 
him to public hatred, contempt, or ridicule. Burns v. Telegram Pub. 
Co., 89 Conn. 549, 94 Atl. 917 (1915); Willetts v. Scudder, 72 
Ore. 535, 144 Pac. 87 (1914). It is well settled that a libel can be 
made by a picture, portrait, or caricature. McGeary v. Leader Pub. Co., 
52 Pa. Super Ct. 35 (1912); Ellis v. Kimball, 16 Pick. (Mass.) 132, 
(1834); Swively v. Record Pub. Co., 185 Cal. 565, 198 Pac. 1 
(1921). Motion pictures may constitute the basis of an action for libel. 
Brown v. Paramount Publix Corp., 270 N.Y.S. 540, 340 App. Div. 
520 (1934). 

In the principal case the defendant contended that since a person 
reading the whole article would see that it meant someone other than 
the plaintiff, it was not libelous. In support of this contention he relied 
on Woolf v. Scripps Pub. Co., 35 Ohio App. 343 (1930), in which 
case the defendant published the plaintiff’s picture in an article about a 
third person involved in an alienation of affections suit, with the name 
of the third person under the picture. The court held that the control- 
ling question is not whether the article referred to the plaintiff, but 
whether it was calculated to lead persons reading it to believe that it 
referred to the plaintiff. This is the only other Ohio case in point, and 
is supported by Ball v. Evening American Pub. Co., 237 Ill. 592, 86 
N.E. 1097 (1909). There seems to be little other authority for this 
proposition. 

The court in the principal case, in overruling the Woolf case, held 
that the only question is whether the mode of defamation which has 
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been adopted is capable of conveying a meaning detrimental to the 
plaintiff. Newell on slander and libel, 4th ed., 267. The fact that a 
person’s name is not mentioned in a publication alleged to be a libel on 
him does not render it less libelous if the publication would be under- 
stood as referring to him. Barron v. Smith, 19 S.D. 50 (1904). Some 
persons might know the plaintiff by sight and not by name, or else 
believe that he gave a fictitious name. Thus the defamatory article is 
easily capable of conveying a meaning detrimental to the plaintiff. 

The publication is libelous if it harms the party alluded to in the 
estimation of an important and respectable part of the community, and 
it is no excuse that the picture is published by mistake or in good faith. 
Peck v. Tribune Co., 214 U.S. 185, 29 S. Ct. 154 (1908). Inno- 
cence in a mistake, however, may mitigate damages. Van Wiginton v. 
Pulitzer Pub. Co., 218 Fed. 795, 134 C.C.A. 483 (1915). The 
defendant also argued that under modern conditions, a publisher should 
not be held to such strict accountability, because of the manner in which 
news must be obtained and published. The court replied to this argu- 
ment with the following quotation from Lord Mansfield: “Whatever 
a man publishes, he publishes at his peril.” 

The principal case is in accord with the majority rule. Peck v. 
Tribune Co., supra; De Sando v. New York Herald, supra; Wandt 
v. Hearst’s Chicago American, 129 Wis. 419 (1906); Farley v. 
Chronicle Pub. Co., 113 Mo. App. 216, 87 S.W. 565 (1905); James 
v. Ft. Worth Telegram, 117 S.W. 1028 (1909). It is believed that 
this view reaches the better result. It conforms to the generally accepted 
definitions of libel, and will compensate a person for injuries to his 
reputation caused by an innocent mistake where the defendant has used 
the greatest of care possible under the circurnstances as well as for those 
injuries caused by the defendant’s negligence or malice. 

GeorceE Cote. 


EVIDENCE 


BurpEN OF Proor IN PROBATE AND CONTEST PROCEEDINGS 


Corneal J. McWilliams, one day before his death, executed a cod- 
icil wherein he revoked the prior appointment of the Central Trust Co. 
of Cincinnati as executor-trustee of his will. Arthur J. O’Connell was 
substituted in its place. The will was admitted to probate, but the codicil 
was rejected. Upon appeal the judgment of the common pleas court 
was affirmed upon the ground that McWilliams was not of sound mind 
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and memory and free from restraint and that the writing was not his 
last will and testament. The court of appeals reversed the judgment 
holding that: (1) a proceeding to probate a will is not adversary; 
(2) when the proponents have made out a prima facie case establishing 
the facts of Ohio G.C. Sec. 10504-22 admission to probate becomes 
mandatory. McWilliams et al. v. The Central Trust Co. et al., 51 
Ohio App. 246, 200 N.E. 532, 20 Abs. 544, 5 Ohio Op. 104 (1935). 

In considering the problems involved in the above case, it is perti- 
nent to distinguish an action for the probate of a will from an action 
for the contest of a will. The former is governed by G.C. 10504-22 
and auxiliary statutes; the latter by G.C. 12072 to 12087. Sec. 10504- 
22 provides that “if it appears that such will was duly attested and 
executed and that the testator, at the time of executing it, was of full 
age, of sound mind and memory and not under restraint, the court shall 
admit the will to probate.” The section on appeal from probate, Ohio 
G.C. Sec. 10504-30, states: “When the probate court decides not to 
admit a will to probate a person thereby aggrieved may appeal from 
this decision to the common pleas court... . ”; and further Sec. 
10504-31: “ . the court on hearing shall take testimony touch- 
ing the execution of such will and have it reduced to writing . . . .” 
Prior to the passing of the above statutes an action for the probate of a 
will was not considered adversary but ex parte. If it were refused pro- 
bate, no appeal was allowed but “another application may be made, and 
probate established on new and. better proof.” Jn re Chapman’s will, 
6 Ohio 149 (1833); accord, In re Hunter’s will, 6 Ohio 500 (1834). 
In discussing these decisions in the light of the application of the sub- 
sequent statutes, Sec. 5934 (now 10504-30) and Sec. 5935 (now 
10504-31), supra, Justice Spear writes: “But the statute as to two 
important particulars is essentially different now. Notice to executors, 
the widow or husband, and next of kin of the testator is to be given 
and any person aggrieved may appeal to the common pleas court by 
filing an intention within ten days. These changes do not transform 
proceeding into a strictly adversary one for no testimony can be given 
against the will, but they do provide for bringing interested parties who 
are permitted to cross examine witnesses and afford an opportunity to 
appeal if any are aggrieved by an order refusing to admit the will to 
probate and try the question again in the common pleas court.” [Italics 
writer’s] “The court, by mandatory requirement of the statute, is called 
upon to determine as to the existence of the right and it being ascer- 
tained that the paper presented is the last will of the deceased, the ad- 
mission of probate follows as a legal necessity.” Missionary Society of 
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M. E. Church v. Ely, 56 Ohio St. 405, 47 N.E. 537 (1897). Accord: 
In re Hathway, 4 Ohio St. 383 (1854); Fouke v. Fouke, 32 Ohio 
App. 226, 167 N.E. 698 (1928); In re Jones, 2 Ohio Nisi Prius 
194, 2 Ohio Dec. 404 (1895); Barr v. Closterman, 3 Ohio C.C. 441, 
2 Ohio Cir. Dec. 251 (1888). 

The rationalization of this position is based upon three grounds. The 
first is found in the interpretation of the words of the statute as followed 
by the principal case. Here the judge contends that the words “Tf it 
appears” in G.C. 10504-22 and “the court shall take testimony touch- 
ing the execution” in G.C. 10504-31 bear a restricted meaning, limiting 
the proceeding in probate to an introduction of affirmative materials. 
Added weight may be given to this interpretation in view of Sec. 10504- 
18 and a comment thereon in the Ohio Probate code, annotated, edited 
by Frank M. Raymund: “The committee on revision presented an 
amendment of this section intended to permit witnesses to be called by 
opponents, but this was rejected by a sub-committee of the house judici- 
ary committee 1935. So the hearing remains strictly ex parte.” 

The second ground upon which this conclusion is based is the 
absurdity of having two will contests. /m re Hathway, supra. The argu- 
ment is that, if an adversary proceeding were permitted in the probate 
court, there would be no need of having a will contest, since the contest 
would have already taken place in the probate court. If such were 
permitted there would be two methods of adjudicating the same fact, 
“and the adjudication of the first tribunal, although not appealed from, 
[would be] no bar to the second proceeding.” It is unlikely that the 
legislature would have provided for two modes of trial where one 
would have been sufficient. In the contest proceedings “all the natural 
facts in issue are to be heard and determined de novo as though order 
of probate had not been made . . . .” Haynes v. Haynes, 33 Ohio St. 
598, 31 Am. Rep. 579 (1878); Kammann v. Kammann, 6 Ohio 
App. 455, 26 Ohio C.C. (N.S.) 60 (1916). But in the statutory 
“appeal” from probate the case is taken up on error. Missionary Society 
of M. E. Church v. Ely, supra; Hollrah v. Lasance, 63 Ohio St. 58, 
57 N.E. 964 (1900); Roth v. Seifert, 77 Ohio St. 417, 83 N.E. 611 
(1908). 

The third justification is founded upon the theory that the will has 
no legal existence before probate and therefore is not subject to contest. 
In re Hathway, supra; Sours v. Shuler, 42 Ohio App. 393, 181 N.E. 
908, 12 Abs. 108 (1932); Petitt v. Morton, 28 Ohio App. 227, 162 
N.E. 627 (1928). 


The probate court, in considering the evidence introduced, is limited 
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“to the inquiry as to whether the forms of law had been complied with 
in the execution of the will, and the condition of mind and capacity of 
the testatrix to make a disposition of her property as revealed by testi- 
mony of the witnesses to the will.” Jn re Mrs. Oskamp’s will, 7 Ohio 
Nisi Prius 665, 5 Ohio Dec. 584 (1898); accord: Mitchel v. Long, 
9 Ohio Nisi Prius (N.S.) 113, 20 Ohio Dec. 41 (1909). This is a 
virtual limitation to the subject matter of Ohio G.C. Sec. 10504-22. 

The burden of proof is placed upon “the proponent to establish 
. ... soundness of mind, freedom of restraint, undue influence and 
observance of the formalities of the statute.” Jn re Will Ludlow, 6 Ohio 
Dec. (N.P.) 344, 4 Ohio Nisi Prius 155 (1897); accord: Mears v. 
Mears, 15 Ohio St. 90 (1864); I” re Son-Se-Gra’s will, 78 Okl. 213, 
189 Pac. 865 (1920); In re Ralph’s estate, 192 Cal. 451, 221 Pac. 
361 (1923). Such a conclusion would naturally follow from the fact 
that the proponent is the only one permitted to introduce evidence. A 
prima facie case is enough to sustain this burden. Jn re Hathway, supra; 
In re Stacey, 7 Ohio Nisi Prius 277, 6 Ohio Dec. (N.P.) 499 (1897); 
In re Will Ludlow, supra. 

In ascertaining the nature of a prima facie case, in either probate 
or other courts, two different interpretations have been used: one, 
when the plaintiff has introduced enough evidence to get to the jury; 
the other, when the plaintiff has made out a case so strong that he 
would, in the absence of evidence to the contrary, be entitled to a 
directed verdict in his favor. Under the first view the trier might find 
in favor of the party having the prima facie case, but would not be com- 
pelled to; under the latter view the party would be entitled to a directed 
verdict in his favor. See 5 Wigmore, Evidence, (2nd ed.) Sec. 2494. 
Both views are considered in the instant case, but even though there 
is no jury, the court adopts the first: “If the matter is one to be sub- 
mitted to the jury, and sufficient evidence is offered on all issues to 
send the issues to the jury, we have a prima facie case, even though 


which tend to negative one or more of the essentials established.” 
Whichever view the judge takes, it is mandatory on his part to admit 
the will to probate when the prima facie case is shown. Missionary Soci- 
ety of the M.E. Church v. Ely, supra; In re Wil Ludlow, supra; In 
re Stacey, supra. 

According to the definition of the court in the instant case, strictly 
speaking, a will may be admitted to probate where, if it had been tried 
before a jury, there might have resulted a verdict either for or against 
it. It is not certain to which rule the probate courts are to adhere in 
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Ohio although there are some decisions which disagree with the principal 
case. Gomien v. Eda Weidemer, 27 O.C.A. 177, 29 Ohio Cir. Dec. 1 
(1917); Chaney v. Coulter, 29 O.C.A. 177, 35 Ohio Cir. Dec. 481 
(1918); dictum, West v. Lucas, 106 Ohio St. 255, 139 N.E. 859 
(1922). It is certain that slight evidence is necessary to admit the will 
to probate. In In re Stacey, supra, the court permitted probate where 
the witnesses denied flatly the requirements of the statute. I” re Stocker, 
supra, probate was permitted upon the testimony of one witness, although 
the other witnesses’ testimony was to the contrary. Accord: In re 
Watts, 19 Ohio Nisi Prius (N.S.) 225, 27 Ohio Dec. 87 (1916). The 
judge in Stark v. Cress, 4 Ohio App. 92, 22 Ohio C.C. (N.S.) 188 
(1914) went so far as to say that a witness who attaches his name to a 
will implicitly certifies that the testator is of sound mind and competent 
to make a will. 

If the will is once admitted to probate, the only means of challeng- 
ing its validity is by will contest proceedings provided by Ohio G.C. Sec. 
12072 to Sec. 12087, Moster v. Harmond, 29 Ohio St. 220 (1876); 
Hollrah v. Lasance, 63 Ohio St. 58, 57 N.E. 964 (1900); Roth v. 
Seibert, 77 Ohio St. 417, 83 N.E. 611 (1908). The will contest, 
however, is in the nature of an appeal from probate “where all the 
material facts in issue are to be heard de novo as though such order of 
probate had never been made.” Kammann v. Kammann, 6 Ohio App. 
455, 26 Ohio C.C. (N.S.) 60, 29 Ohio Cir. Dec. 349 (1916); 
Haynes v. Haynes, 33 Ohio St. 598, 31 Am. Rep. 579 (1878); Dew 
v. Reid, 52 Ohio St. 519, 40 N.E. 718 (1895). 

Under the statute the proponent first produces the order of probate 
and rests, then the contestant introduces his evidence, followed by the 
proponent offering his other evidence, Ohio G.C. 12085. The con- 
testant must take the initiative and bring the case into the district court, 
but the proponent introduces the first evidence. ‘The proponent, al- 
though the defendant, has the advantage of opening and closing. In 
this manner the procedure differs from the ordinary practice at law 
where the party seeking action by the court and the party having the 
burden of convincing the court or jury, has the advantage of opening 
and closing, Ohio G.C. 11447. Here the contestant has the burden 
of convincing the jury. Kennedy v. Walcutt, 118 Ohio St. 442, 161 
N.E. 336 (1928); Mears v. Mears, 15 Ohio St. go (1864); Behrens 
v. Behrens, 47 Ohio St. 323, 25 N.E. 209 (1890). 

The burden of convincing the jury should be distinguished from 
the burden of going forward with the evidence. The latter is the 
amount of evidence necessary to meet the prima facie case of the 
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proponent and avoid a directed verdict in his favor, while the former is 
the quantum of evidence necessary to sustain the whole issue, i.e., in a 
will contest, the proof of the invalidity of the will. See Mears v. Mears, 
supra. In Ohio it has been said that the ultimate burden is upon the 
party having the affirmative. Klunk v. Hocking Val. R.R. Co., 74 Ohio 
St. 125, 77 N.E. 752 (1906); Lexington Fire, Life S Ins. Co. v. 
Paver, 16 Ohio 324 (1847); Industrial Commission v. Sutter, 7 Ohio 
Abs. 37 (1929). In fact, the placing of this burden “is merely a question 
of policy and fairness based upon experience in different situations,” 4 
Wigmore, Evidence, (2nd Ed.), Sec. 2486. A plausible argument in 
favor of placing the burden upon the contestant is that ordinarily the 
testator should be allowed to dispose of his property as he pleases, and 
those who attack his will should bear the burden. A contrary policy 
argument might be that since heirs usually inherit the property of their 
ancestor, the side which seeks to sustain a disposition which cuts off the 
heirs should bear the burden. Courts differ on the allocation of the 
burden, Costigan, Cases on Wills, note page 224. Ohio, as has been 
indicated, has placed it upon the contestant. The court in Mears v. 
Mears, supra, attributed this to Ohio G.C. Sec. 12083, “The necessary 
effect of the provision is to change the burden of proof . . . . from the 
propounders or contestees to the contestants of the will.” 

Early Ohio cases decided that the contestant must meet the prima 
facie case of the order of probate and satisfy the jury by a proponder- 
ance of all evidence that the will was not that of the testator. “ ‘ 
that the order of probate is prima facie evidence of due attestation, exe- 
cution and validity of the will, and that to authorize a verdict that the 
will is not the last will and testament of the deceased, the plaintiff must 
prove by a preponderance of the evidence either the want of mental 
capacity . . . .” Bloor v. Platt, 78 Ohio St. 46, 84 N.E. 604 (1908); 
accord: Behrens v. Behrens, supra; Banning v. Banning, 12 Ohio St. 
437 (1861). 

This burden was increased in Hall v. Hall, 78 Ohio St. 415, 85 
N.E. 1125 (1908). This case required that the evidence “adduced by 
the contestant [must] outweigh both the evidence adduced by the de- 
fendant and the presumption arising from the order of the probate.” 
The court reasoned that a presumption of validity was raised by the 
statute. Sec. 12083 which provides that, “On the trial of such issue, 
the order of probate shall be prima facie evidence of due attestation, 
execution and validity of the will.” Since this decision, the Ohio courts 
have followed the ruling without dissent. Van Demark v. Tompkins, 
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Ohio St. 442, 161 N.E. 336 (1928); West v. Lucas, 106 Ohio St. 
255, 139 N.E. 859 (1922); McFarland v. Clark, 8 Ohio App. 326, 
28 O.C.A. 317 (1918); Kellner v. Hagood, 39 Ohio App. 351, 177 
N.E. 637 (1930); Steimle v. Kester, 46 Ohio App. 245, 188 N.E. 
395 (1932); Helmig, Exr. v. Kramer, 48 Ohio App. 71, 192 N.E. 
388, 1 Ohio Op. 93 (1934). 

In the Van Demark case, supra, the contestant vehemently protested 
against the rule, claiming that by an application of such a doctrine he 
would be deprived of the favorable testimony of the proponent’s wit- 
nesses, the benefit of cross examination, and the privilege of permitting 
the jury to judge the demeanor of the proponent’s witnesses. Judge 
Day thought the objections of little consequence, since the contestant 
was permitted to call the proponent’s witnesses as well as to introduce 
any evidence he desired to sustain his case, and pointed out that the rule 
had been followed in the courts of Ohio “for over twenty years.” 

In analyzing the increased burden of the contestant in the terms of 
the Hall case, it is necessary to inquire into the weight given the pre- 
sumption. Judge Day, in the Van Demark case, supra, recommends 
the following charge to the jury, “ ... . the evidence tending to 
invalidate the will must outweigh both the evidence tending to sustain 
the will and the presumption rising from the order of the probate 
court admitting the will to probate.” This charge naturally raises the 
question as to what is the true significance of the presumption. 

“Legal presumptions are founded upon the experience and observa- 
tions of distinguished jurists as to what is usually found to be the fact 
resulting from any given circumstances and the result being thus ascer- 
tained whenever such circumstances occur, they are prima facie evi- 
dence of the fact presumed.” Behrens v. Behrens, supra; McKesson v. 
McKesson, 3 Ohio St. 156 (1853). Presumptions are divided into 
three classes, “(1) conclusive presumptions, (2) disputable presump- 
tions [presumptions of law], (3) presumptions of fact [inference ].” 
Beresford v. Stanley, 6 N.P. 38, 9 O.D. 134 (1898). 

The presumption of validity is probably a presumption of law, al- 
though in the light of Judge Wilkin’s definitions of inference and 
presumption in Ensel v. Lumber Ins. Co. of N. Y., 88 Ohio St. 269, 
102 N.E. 955 (1913), approved by Chief Justice Marshall in Glo- 
wacki v. North Western Ohio R. R. Co., 116 O.S. 451, 157 N.E. 21 
(1927) it might as easily be called an inference. However, assuming 
that it is a presumption, what is its nature and what weight is it to be 
given by the jury? Ohio courts are agreed that “facts presumed are 
as effectively established as facts proved as long as the presumption 
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remains unrebutted.” The Lessee of Coombs v. Lane, 4 Ohio St. 112 
(1854). Accord: Silvus v. State, 22 Ohio St. 90 (1871); Beresford 
v. Stanley, 6 Ohio Nisi Pfius 38, 9 Ohio Dec. N.P. 134 (1894); 
Dalrymple v. Ohio, 5 Ohio C.C. (N.S.) 185, 16 Cir. Dec. 562 
(1904). However, as soon as evidence is introduced against the pre- 
sumption, there is a sharp conflict among the courts as to its effect upon 
the presumption. “According to some courts a legal presumption is to 
be regarded as a piece of evidence to be weighed for the party for whom 
it operates and to be overcome by evidence of the other party.” 10 
R.C.L. 871. Opposed to this view is that of Wigmore and others. 
Under this theory a rebuttable presumption is a compelled inference. 
It places upon the party the burden of going forward but does not alter 
the ultimate burden of proof. No artificial probative weight is attached 
to it and “when one offers evidence to the contrary (sufficient to satisfy 
the judge’s requirement of some evidence), the presumption disappears 
as a rule of law and the case is in the jury’s hands free from the pre- 
sumption.” See Wigmore, Evidence, (2nd Ed.), Sec. 2490, 2491. 
Upon this proposition Ohio cases are not in accord, Views vary 
from the statement that a presumption is evidence, Citizens Natl. Bank 
v. C.N.O. & L.P. R.R. Co., 9 Ohio Dec. Reprint 147, 11 Bull. 86 
(1883) toa full compliance with Wigmore’s doctrine. “In a civil action 
the office of a presumption that one has obeyed the law is to cast the 
burden of proving otherwise upon the party claiming that the law was 
not obeyed; the presumption sustains the burden of evidence until con- 
flicting facts on the point are shown and where evidence of facts is 
introduced, the presumption is functus officio and drops out of sight; 
Breman v. Puget Sound T. Co., 79 Wash. 137; Peters v. Lohr, 124 
N.W. 853; Savage v. Rhode Island, 67 Atl. 633 and it is never error to 
refuse to charge the presumption.” Pletcher v. Bodle, 13 Abs. 708, 38 
O.L.R. 482 (Ohio App., 1933). [Italics writer’s]. Some Ohio cases 
confuse a presumption with the conception of a prima facie case such as 
in Klunk v. Hocking Valley R. R. Co., 74 Ohio St. 125, 77 N.E. 752 
(1906), where the court considers Ohio G.C. 3365-21, “... . such 
defect . . . . shall be prima facie evidence of negligence”; a statute 
worded similarly to Ohio G.C. 12085. The court says the effect of 
the statute is to create a “prima facie presumption of negligence. Yet 
the statute neither changes nor affects the rule as to the question or 
degree of evidence to rebut or control the prima facie case so raised.” 
Likewise in Russell v. Russell, 6 Ohio C.C. 294, 3 Cir. Dec. 460 
(1891), a will contest proceeding, the court states that a presumption 
makes a prima facie case and declares that the contestant’s burden is 
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sustained by a “bare preponderance.” The nearest the Ohio Supreme 
Court has come to adopting Wigmore’s view is in the Glowacki case, 
supra, in which Chief Justice Marshall quotes with approval from the 
sections of Wigmore above indicated. However, he was not adjudicating 
a point upon presumption, but upon inference. Although he approved 
Wigmore’s doctrine on inferences, it is not clear whether he adopted 
his theory on presumptions. 

However, if Wigmore’s test is applied to Hall v. Hall, the court has 
erred in giving artificial probative effect to the presumption and in 
requiring that it be included in a charge to a jury. Such weight reason- 
ably should not be given to the presumption. 

The legislature in a recent statute, 113 Ohio Laws 123 (1929), 
enacted into law the following: “But the effect of this presumption of 
innocence is only to place upon the state the burden of proving him 
guilty beyond a reasonable doubt.” Prior to the statute such a conclu- 
sion was followed in Moorehead v. State of Ohio, 34 Ohio St. 212 
(1877), stating that it was no error to refuse to charge the presumption 
of innocence. Since the burden of proving the defendant guilty beyond 
a reasonable doubt is already upon the state, the presumption of inno- 
cence adds nothing to it. In the will contest, the burden of proving the 
invalidity of the will is on the contestant, in the same manner, the 
presumption of probate, even a weaker presumption, should add nothing 
to that burden. 

Not only is the conclusion of the Hall case not in harmony with the 
better accepted legal doctrine of presumptions but it places upon the 
contestant both an undue and unreasonable burden of proof. In analyz- 
ing the procedure for probate of a will from the time of its inception 
until the will is admitted or rejected, these facts bear out the above 
conclusion: (1) The prima facie case necessary for probate is achieved 
when there is enough evidence introduced for the trier to find for or 
against the will as is indicated in the principal case, (2) when the 
prima facie case is established, the will must be admitted to probate 
whether a verdict would be for or against it in the mind of the trier, 
(3) the contestant has no opportunity to introduce evidence in the 
probate court, (4) the admission to probate raises a prima facie case 
of validity to which is added a presumption of validity, (5) The pre- 
sumption is given artificial probative effect by the judge and in the 
charge to the jury. In short, the weak prima facie case necessary in 
the probate court, by the time it reaches the charge to the jury in the 
contest, has been elevated by artificial rules of law, until the contestant 
must not only produce enough evidence to outweigh it, but must also 
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outweigh a presumption of due validity of probate, which he has not 
had an opportunity to meet in the probate court. 
Lowe. M. GorRLIcu. 


LABOR LAW 


THE RIGHT To PICKET IN THE ABSENCE OF A TRADE DisPuTE. 


Three recent cases decided in the Court of Common Pleas of 
Cuyahoga County involved the use of the injunction to restrain picket- 
ing. In none of these cases was there a strike in process, nor was there 
any legitimate trade dispute between the employer and his employees. 

In the first case the labor union demanded that the employer raise 
the prices charged for the dry cleaning of clothes, and that he stop 
advertising low prices. Upon his refusal to comply, the union picketed 
his place of business without using force or coercion. The Court en- 
joined the picketing, finding that there was no legitimate trade dispute 
and that the union’s activities violated the Valentine Act. Markowitz v. 
The Dry Cleaners Union et al., 19 Abs. 445, 3 Ohio Op. 366 (1935). 

The remaining two cases involved a demand by the union for a 
closed shop. Upon the employer’s refusal, his apartment houses were 
picketed. The employer-employee relationship was entirely amicable. 
The defendant unions, however, were engaged in using force in both 
cases. The Court granted the injunction in these cases on the ground 
of an illegal secondary boycott. Savoy Realty Co. v. McGee, 19 Abs. 
682, 4 Ohio Op. 88 (1935); Mutual Benefit Life Ins. Co. v. McGee, 
19 Abs. 691, 4 Ohio Op. 99 (1935). 

The court in these last two cases intimates that had the picketing 
been peaceful, without the use of force and coercion, and in furtherance 
of a legitimate trade dispute, there would have been no ground for 
injunction. In distinguishing between these cases and a California case, 
Lisse et al. v. Local Union No. 31, Cooks, Waiters, & Waitresses, et al., 
2 Cal. (2d) 312 (1935), 41 Pac. (2d) 314, in which both elements 
were present, the court said each case must be judged upon its own 
facts. “However we find no analogy . . . . In the California case we 
find that the employees . . . . becoming dissatisfied, called a strike, 
which was followed by picketing.” The California Court granted the 
injunction on the ground of undue force and coercion, but saying in the 
course of its decision, “‘A trade union, besides having the right to call a 
strike, has the legal right to carry on a boycott, both primary and 
secondary.” 
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Peaceful picketing has frequently been held lawful in Ohio. The 
La France Electrical Construction & Supply Co. v. International 
Brotherhood of Electrical Workers, Local No. 8, et al., 108 Ohio St. 
61, 140 N.E. 897 (1923); Louis Park et al. v. Locals Nos. 106, 108, 
and 167 of the Hotel and Restaurant Employees International Alliance 
et al., 22 Ohio N.P. (N.S.) 257, 30 Ohio Dec. 64 (1920); Fred 
Wiley et al. v. Retail Clerks Ass’n Union et al., 32 Ohio N.P. (N.S.) 
257 (1934); Bellview Brewing Co. v. International Union of the 
United Brewery Workers of America et al., 12 Ohio N.P. (N.S.) 257, 
24 Ohio Dec. 102 (1911). 

The right to picket peacefully is dependent upon the existence of a 
legitimate trade dispute. This has been defined to mean that there 
must be, or must have been, an employer-employee relationship out of 
which the dispute grew, concerning some matter relating to the employ- 
ment. The La France Electrical Construction & Supply Co. v. Inter- 
national Brotherhood of Electrical Workers, Local No. 8 et al, supra; 
Fred Wiley et al. v. Retail Clerks Ass'n Union et al., supra; Lundoff- 
Bicknell Co. v. Smith, 24 Ohio App. 294, 156 N.E. 243 (1927); 
The Driggs Dairy Farms, Inc. v. Milk Drivers & Dairy Employees 
Local Union No. 361 et al., 3 Ohio Op. 212, 49 Ohio App. 303 
(1935). 

However, in two cases injunctions against picketing were refused 
where there was no dispute between the employee and his employer, but 
only between the employer and the labor organization. The S. A. Clark 
Co. v. The Cleveland Waiters &§ Beverage Dispensers Local No. 106 
et al., 22 Ohio App. 265, 154 N.E. 362 (1926); McCormick & 
Fisher v. Local Union No. 216 Hotel & Restaurant Employees, 13 
Ohio C.C. (N.S.) 545, 32 C.D. 165 (1911). These cases were 
instances of a boycott, and the courts justified their conclusions upon 
the ground that the conduct of the labor organizations was lawful in 
so far as it was peaceful. But the courts failed to recognize that a 
legitimate trade’ dispute is as essential to a lawful boycott as it is to a 
lawful strike. Brown & Son v. United Mine Workers, 25 Ohio N.P. 
(N.S.) 485 (1925); United Tailors Co. v. Amalgamated Workers, 
26 Ohio N.P. (N.S.) 439 (1926). 

In the Markowitz case, supra, the peaceful picketing was enjoined 
on the ground that there was no legitimate trade dispute. On this 
authority, it would follow that even had the picketing been peaceful in 
the Savoy and Mutual cases, supra, the court would have granted the 
injunction. 

The Markowitz case, supra, was properly decided upon the further 
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ground that the defendants were violating the Valentine Act. This 
Act makes it illegal for any persons or associations to combine “to create 
or carry out restrictions in trade or commerce,” and “‘to fix at a standard 
or figure, whereby its price to the public or consumer is in any manner 
controlled or established, an article or commodity of merchandise, pro- 
duce or commerce, intended for sale, barter, use, or consumption, in 
this state.” Injunctions have been granted under similar acts where 
the labor organization has attempted to enforce unlawful demands by 
picketing: Price fixing, Standard Engraving Co. v. Voltz, 200 App. 
Div. 758, 193 N.Y. Supp. 831 (1922); Ellis v. Journeymen Barbers 
International Union of America et al., 194 Iowa 1179, 191 N.W. 111 
(1922); Boycott to force a person to join the organization illegal: 
Gildhausen Co. v. Busse, 19 Ohio N.P. (N.S.) 265 (1916); Picket- 
ing, to force a person to close his shop on Saturday night: Hellman v. 
Association, 23 Ohio N.P. (N.S.) 177 (1919). 

The labor organization in the Markowitz case, supra, violated the 
Valentine Act in making an illegal demand upon the Markowitz broth- 
ers. This demand, had it been complied with would have had the 
effect of creating a price standard, and of eliminating competition, both 
of which are prohibited by the Act. C. R. JoHNson. 


LANDLORD: AND TENANT 


LANDLORD- TENANT RELATIONSHIP — LIABILITY TO INVITEES 
oF TENANT — CONTROL 


A woman brought her child to the lessee’s photographic studio for 
a picture in the nude. The child fell from a chair in the lessee’s dressing 
room and was severely burned by contact with a steam pipe which had 
nothing to identify it as such except its heat. ‘There was evidence to 
show that the pipe was excessively hot and that it was used to convey 
heat to other parts of the building. The terms of the lease put the lessor 
in exclusive control of janitor service, heating, lighting, and repairs and 
gave him the right of access to the demised premises at all times. The 
plaintiff brought an action against the lessor for damages. The judg- 
ment for the plaintiff was sustained in the Court of Appeals on three 
grounds only the first of which will be discussed in this note. R.K.O. 
Midwest Corp. v. Berling, 51 Ohio App. 85, 199 N.E. 604 (1936). 
The bases of decision were: first, the lessor’s liability is predicated 
on continued control of the premises; second, the lessor and the lessee 
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co-operated in creating a condition which any reasonably prudent person 
must have known could cause injury; and third, a landlord is liable for 
injuries sustained by third parties through a nuisance existing at the time 
of the demise. 

The general rule is that a lessor out of possession and control is not 
liable to any person rightfully on the premises in the absence of deceit, 
or agreement, or liability created by statute. Stackhouse v. Close, 83 
Ohic St. 339, 94 N.E. 746 (1911); Marqua v. Martin, 109 Ohio St. 
56, 141 N.E. 654 (1923); Berkowitz v. Winston, 128 Ohio St. 612, 
193 N.E. 343, 1 Ohio Op. 269 (1934); Looney v. McLean, 129 
Mass. 33, 37 Am. Rep. 295 (1880); Baird v. Shipman, 132 Ill. 16, 
23 N.E. 384 (1890); Farley v. Byers, 106 Minn. 260, 118 N.W. 
1023 (1908). 

An invitee of the lessee or a member of the lessee’s family stands 
in the lessee’s place with respect to his right to recover from the lessor. 
Smith v. Wolsiefer, 119 Va. 247, 89 S.E. 115 (1916); Hogan v. 
Metropolitan Bldg Co., 120 Wash. 82, 206 Pac. 959 (1922); Bender 
v. Weber, 250 Mo. 551, 157 S.W. 570 (1913). 

The cases are in sharp conflict as to the effect of the lessor’s agree- 
ment to make repairs. ‘The majority view is that an agreement to keep 
the premises in repair does not imply a reservation of control by the lessor 
so as to make him liable for personal injuries. Hollingsworth v. Mueller, 
3 Ohio L. Abs. 119 (1924); Schradski v. Butler, 22 Ohio Dec. 701 
(1911); Roberts v. Fulton, 24 Ohio C.C. (N.S.) 233 (1916); Willis 
v. Snyder, 190 Iowa 248, 180 N.W. 290 (1920); Spero v. Levy, 86 
N.Y.S. 869 (1904). But some jurisdictions follow the minority rule 
that an action will lie to recover for personal injuries when based upon 
the failure of the landlord to repair according to his contract. Purcell v. 
English, 86 Ind. 34, 44 Am. Rep. 255 (1882); Glenn v. Hill et al., 
210 Mo. 291, 109 S.W. 27 (1908); Barron v. Liedloff, 95 Minn. 
474, 104 N.W. 289 (1905). 

The landlord is liable for failure to use reasonable care in the main- 
tenance of those parts of the building that are intended for the common 
use of the tenants, such as entrances, stairways, and halls, Hawkes v. 
Broadwalk Shoe Co., 207 Mass. 117, 92 N.E. 1017 (1910); porches, 
Hinthorn v. Benfer, 90 Kan. 731, 136 Pac. 247 (1913); Knapp v. 
Schwartz, 2 Ohio L. Abs. 520 (1924); landings and outside stairways, 
Hinthorn v. Benfer, supra; space between floors of an apartment house, 
Fleischer v. Dworsky, 153 N.Y.S. 951 (1915); roofs, Payne v. Irvin, 
144 Ill. 482, 33 N.E. 756 (1893); elevators, Tippicanoe Loan & 
Trust Co. v. Jester, 180 Ind. 357, 101 N.E. 915 (1913); Stackhouse 
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v. Close, 83 Ohio St. 339, 94 N.E. 746 (1911); party walls, Yarra v. 
Lynch, 226 Mass. 153, 115 N.E. 238 (1916). 

Where agencies and appliances are retained in control of the lessor 
there is an implied obligation to keep them in a reasonably safe condition, 
Lewin v. Pauli, 19 Pa. Super. 447 (1902); Starr v. Sperry, 184 
Iowa 540, 167 N.W. 531 (1918); Hirsch et al v. Radt, 228 N. Y. 
100, 128 N.E. 653 (1920); a qualified possession and general super- 
vision is such control as to render the lessor liable, Marr v. Dieter, 27 
Ga. App. 711 (1921); Cossgrove v. Atlantic Coast Line R. R. Co., 
30 Ga. App. 462 (1923); and where a heating plant, sewer system, 
or lighting apparatus is installed for the common use and benefit of 
tenants there is a duty to use ordinary care and such apparatus will be 
deemed under the lessor’s control, Hager v. Cleveland Trust Co., 29 
Ohio App. 32 (1928); Devine v. Ficklin, 192 Ill. App. 592 (1915); 
Queeny v. Willi, 225 N. Y. 374, 122 N.E. 198 (1919); Wardman 
v. Hanlon, 280 Fed. 988 (1922). 

Most of the cases dealing with heating apparatus involve liability for 
not supplying sufficient heat. In this case the injury was caused by ex- 
cessive heat. Since it was entirely within the control of the tenant as 
to who should enter the room where the pipe was located, the argument 
for holding the landlord on the basis of control is somewhat weakened. 
Imposition of liability on the ground of control by the landlord extends 
his liability beyond the preceding cases. But since the heating system 
was entirely within the control of the lessor the extension seems reason- 


able. Jack G. Day 


MORTGAGES 


Dower IN PurcHasE Money MortGaGe 


One J. T. Hutchinson purchased real estate, paying part cash and 
giving a mortgage for the balance. The cash payment was borrowed 
from a trust company and secured by a mortgage on the same property. 
Three years later the mortgage given to the vendor was paid. There- 
after a new loan of $15,120 was made by the trust company, $13,440 
of which was used to pay off the balance due on the original loan. 
Hutchinson died in 1929 and the trust company as executor sold the 
estate for $22,500. The widow of the deceased claims that dower 
should be based on the $22,500, whereas the executor claims it is pay- 
able out of $9,060, this being the difference between $22,500 and the 
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$13,440. The court held for the executor. (Facts taken from record). 
Memorandum opinion of Hutchinson v. Evans, 130 Ohio St. 553, 220 
N.E. 643, Ohio Bar, March 23, 1936. 

A mortgage given to secure a loan from a third party advanced for 
the purchase of land is a purchase money mortgage. Jarvis v. Hannen, 
40 Ohio St. 334 (1883); Missouri State Life Ins. Co. v. Barnes Con- 
struction Co., 147 Ga. 677, 95 S.E. 244 (1918); Western Tie and 
Timber Co. v. Campbell, 113 Ark. 570, 169 S.W. 253, Ann. Cas. 
1916 C. 943 (1914). The question before the court was whether the 
widow was dowable out of the surplus only or out of the entire proceeds. 
The answer depends upon the interpretation of section 8606 G.C., 
which has since been superseded by section 10502-1 G.C. The husband 
died in 1929 and section 10502-1 G.C. became effective in 1932, and 
therefore does not affect the decision in this case. The repealed section 
read as follows: “A widow or widower who has not relinquished or 
been barred of it, shall be endowed of an estate for life in one-third of 
all the real property of which the deceased consort was seized as an 
estate of inheritance at any time during the marriage . . . . ” (Italics 
writer’s). 

The courts have consistently held, that a purchase money mortgage 
has priority over dower. The husband’s interest is not of a sufficient 
character so as to be an estate of inheritance, and therefore the wife is 
not entitled to dower as against the mortgage. Stow v. Tifft, 15 Johns. 
458, 8 Am. Dec. 266 (1818); Jones v. Davis et al., 121 Ala. 348. 25 
So. 789 (1898); Frederick v. Emig 186 Ill. 319, 57 N.E. 883, 79 
Am. St. Rep. 283 (1900). This is true whether or not the wife joined 
in the purchase money mortgage. Fox v. Pratt, 27 Ohio St. 512 
(1875); Butler et al. v. Thornburg, 131 Ind. 237, 30 N.E. 1073 
(1891). 

One theory underlying these cases is that of instantaneous seizin. 
This is to the effect that the seizin of the husband attaches for so brief 
an instant that’no estate in dower can attach. Stow v. Tifft, supra; 
Hicks v. Fletcher, 147 Ark. 14, 226 S.W. 524 (1921); Western Tie 
and Timber Co. v. Campbell, supra. See note, Ann. Cas. 1916 C 946. 
A contrary theory has been advanced in a few of those jurisdictions 
that adopt the title theory of mortgages. See Stow v. Tifft, supra (dis- 
senting opinion) ; Potts v. Meyers, 14 U.C. Q.B. 499 (1877); Lynch 
v. O’Hara, 6 U.C.C.P. 259 (1877). In lien theory states, of which 
Ohio is one at least until default by the mortgagor, it might be argued 
that the doctrine of transitory seizin is inapplicable since the mortgagor 


retains title Tiffany, Real Property, 2nd Ed. Vol. III, p. 2564. How- 
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ever, in spite of this, in at least two decisions Ohio has followed the 
transitory seizin theory. Fox v. Pratt, supra, Nichols v. French, 83 
Ohio St. 162, 93 N.E. 897 (1910). But in a third case, resort was 
had to a different theory, to the effect that the person furnishing the 
property used as security has a claim superior in equity to that of the 
debtor or his spouse. Hickey v. Conine, 6 Ohio Cir. Ct. Rep. (N.S.) 
321 (1904), affirmed without opinion in 71 Ohio St. 548, 74 N.E. 
1137 (1904). The court in the case of Im re Hays, 181 Fed. 674, 679 
(1910), in reviewing the Ohio cases on this point, said that the case is 
inconsistent with the Ohio view, and that the Supreme Court must 
have found facts to distinguish the case from the other Ohio cases, or it 
would have been overruled. In accord with Hickey case; Boorum v. 
Tucker, 51 N.J. Eq. 135, 26 Atl. 456 (1893), see note, 52 L.R.A. 
(N.S.) 552. Even though, in most jurisdictions, the wife’s dower is 
subject to the mortgagee’s rights, she still has a dower in the equity of 
redemption. Mills v. Van Voorhies, 20 N. Y. 412 (1859). 

In the principal case the Supreme Court affirmed the decision of the 
Court of Appeals for Cuyahoga County. The latter in another case 
with similar facts had previously held that dower was to be allowed 
only out of the surplus remaining after the payment of the mortgage. 
George, Admr. v. George, 51 Ohio App. 169, 4 Ohio Op. 260, 20 
Abs. 148, Ohio Bar, Feb. 17, 1936. The court was of the opinion 
that the husband was at no time seized of the land in an unincumbered 
condition. Because of this affirmance, and the fact that George v. 
George, supra, had a similar fact set-up, it is reasonable to believe that 
the theory of the latter case was used in the principal case. Furthermore 
the memorandum opinion cited Fox v. Pratt, supra, and Nichols v. 
French, supra, in both of which the theory of instantaneous seizin was 
advanced. Therefore the Court in the principal case correctly held, that 
since the husband was at no time seized of an estate of inheritance in 
that portion of the real estate represented by the $13,440, the wife was 
dowable in the surplus only. 

The court further held that the mortgage for $15,120 was a sub- 
stitute for the prior mortgage to the extent of $13,440. This holding 
prevented the attachment of dower to the unincumbered fee. A pur- 
chase money mortgage does not lose its priority by the subsequent taking 
of another mortgage, and in the absence of any evidence of an intention 
to extinguish a prior mortgage, it remains in full force and effect. 
J. R. Wilkes v. R. M. Miller, Admr., 156 N.C. 428, 72 S.E. 482 
(1911); Byers et al. v. Chase et al., 102 Nebr. 386, 167 N.W. 405 
(1918); Austin v. Underwood, 37 Ill. 438, 87 Am. Dec. 254 
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(1865); Hassell v. Hassell, et al., 129 Ala. 326, 29 So. 695 (1899); 
White v. Stevenson, 144 Cal. 104, 77 Pac. 828 (1904). Therefore, 
unless the intention of the parties is otherwise, when a mortgage is 
discharged and a new one taken as part of a single transaction, the 
seizin between the release and the subsequent mortgage is but momen- 
tary and right of dower cannot attach. Crisman v. Lanterman, 149 
Cal. 647, 87 Pac. 89, 117 Am. St. 167 (1906); Westchester Fire 
Ins. Co. v. Norfolk Bldg. & Loan Assn, 14 Fed. (2) 524 (1926). 
In the case at bar the prior mortgage was cancelled of record. Gener- 
ally this is not conclusive of discharge. 44 Ohio App. 180, 184 N.E. 
765, 14 Abs. 65 (1932). Contra, where surrendered to the mortgagor. 
J.R. Wilkes v. R. M. Miller, Admr., supra. 

In accord with the great weight of authority the Supreme Court 
was entirely justified in holding that the widow was dowable in the 
surplus only. The question of whether the second mortgage was a sub- 
stitute for the original could have easily been decided either way 
because of the fact that the intention of the parties is such a controlling 
factor. Sam TOoPOLosky. 


MUNICIPAL CORPORATIONS 


County CHARTER VEsTING MunicipAL PowER IN THE 
CouNTY 


The Constitutional amendment of November, 1933, Article X, 
was intended to give counties a privilege of home rule similar to that 
already enjoyed by municipalities. (See County Home Rule in Ohio, 
by Harvey Walker, 1 Ohio St. L. J. 11, 1935). It provides for the 
election of a charter commission to prepare a charter for submission to 
the electors of the county. The simplest form of charter which can be 
adopted is one which does not vest any municipal power in the county. 
Such a charter to become effective requires only a simple majority vote 
of the electors voting thereon in the county. But a charter vesting any 
municipal power in the county must also have the approval of the 
majority of electors voting thereon in the largest municipality, in the 
county outside of such municipality, and in each of a majority of the 
combined total of municipalities and townships in the county. 

The charter submitted to the electors of Cuyahoga County was 
intended to be of the first class, and a majority of those voting thereon 
in the county approved it. The members of the Board of Elections 
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refused to certify that the charter had been approved and had become 
effective. A writ of mandamus was brought in the Supreme Court of 
Ohio to compel them to so certify. The contention of the Board, and 
the court upheld them in it, was that the charter vested municipal 
power in the county and so required the special majorities to become 
effective. State, ex rel. Howland v. Krause, 130 Ohio St. 455, Ohio 
Bar, March 2, 1936, 200 N.E. 512. 

The court held that “in numerous instances” the charter sought to 
vest municipal power in Cuyahoga County. The specific instances 
cited were (1) the power to organize and maintain a police department 
to enforce ordinances, (2) “power . .. . with reference to a civil 
service commission,” (3) the authority to enact ordinances, and (4) the 
initiative and referendum powers. 

With regard to the power to organize and maintain a police depart- 
ment, the court states that it is generally recognized as a municipal 
power; but the court, realizing, perhaps, that there is not a sufficient 
distinction between a police department and a sheriff’s office, goes on to 
state that: “Nowhere has the Legislature conferred power upon a 
sheriff to enforce ordinances of either a city or of a county council.” 
If this assertion were true, the power to enforce ordinances of a city or 
village would be a municipal power. But Section 13432-1 of the Gen- 
eral Code reads as follows: “A sheriff, deputy sheriff . . . . shall 
arrest and detain a person found violating a law of this state, or an 
ordinance of a city or village, until a warrant can be obtained.” The 
opinion did not refer to this statute although it was cited in plaintiff’s 
brief. 

Another statement of the court seems to be of doubtful validity: 
“Furthermore, power is sought to be vested in the county council with 
reference to a civil service commission. That is a power conferred upon 
and long exercised by the cities of this state and has never been con- 
ferred upon a county.” It is rather surprising that the court made no 
reference to the following statute, also cited in plaintiff’s brief: Section 
2394-4, General Code (116 Ohio Laws 133): “The electors of any 
county may establish by charter provision, a county civil service commis- 
sion, personnel office, or personnel department.” 

A further discussion of the “power . . . . with reference to a civil 
service commission” and of the two other provisions which, according 
to the court, sought to vest municipal power in the county will be 
deferred until after a consideration of the purpose and the effect of the 
requirement as to special majorities. As to these points the opinion is 
not at all clear. Perhaps the difficulty is due in large measure to the 
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failure of the court to define the words “municipal power.” A distinc- 
tion should be drawn between power now vested solely in municipalities 
and powers now vested in municipalities and counties alike. The latter 
are most certainly not municipal powers within the meaning of the Con- 
stitution, while the former may be. Such was the definition offered in 
defendant’s brief. Municipal powers are “such powers as are by law 
and the Constitution vested in municipalities and are not vested in 
counties.” ‘That the court did not have this distinction clearly in mind 
seems likely from the following statement: “The specified majorities 
are required if amy municipal powers are conferred upon the county, 
whether such powers are concurrent or exclusive.” This sentence might 
be understood to mean that “the specified majorities are required where 
any of the powers conferred on the county have also been vested in 
municipalities.” Color is lent to this interpretation by the two following 
sentences: “A division of the authority enjoyed by the municipalities is 
to that extent a taking or transfer of their municipal power.” “In 
numerous instances the charter seeks to vest in Cuyahoga County powers 
which are vested in municipalities by the Constitution or laws of the 
state.” 

If the court did mean to say that powers now exercised by munici- 
palities and counties alike are municipal powers, it needs but little dem- 
onstration to prove its contention wrong. The Constitution provides 
that “Every such charter . . . . shall provide for the exercise of all 
powers vested in, and the performance of all duties imposed upon coun- 
ties and county officers by law.” It may provide for the exercise of 
municipal powers, but in such case it must receive the special majorities. 
Section 3, Article X. If the charter must provide for the exercise of all 
powers vested in county officers, as for instance the power to arrest for 
violating municipal ordinances, and if this power is to be considered a 
municipal power, then every charter must obtain the special majorities. 
Such an interpretation would most certainly require a tortured construc- 
tion of the Constitution. 

As to the purpose of the requirement of special majorities the court 
says: “[It] was intended to afford an opportunity to municipalities to 
protect themselves and preserve their municipal integrity through the 
ballot. It would deprive them of a part of the protection afforded by 
the Constitution if they may be divested of a portion of their municipal 
power, notwithstanding the adverse vote of a majority of the municipal- 
ities of the county.” If such was the purpose of the requirement, why 
did the court concern itself with the charter provisions as to a civil 
service commission and the initiative and referendum? The civil service 
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commission was to operate only on county officers and not at all on 
municipal officials. The charter provision for initiative and referendum 
applied only to county ordinances. Must the municipalities be protected 
from the exercise by the county of these powers? Do these powers 
divest the municipalities of a “portion of their municipal power” even to 
the extent of a “division of authority?” Perhaps the framers of the 
Constitution had in mind a definition of municipal powers which was 
somewhat narrower even than “such powers as are by law and the 
Constitution vested in municipalities and are not vested in counties.” It 
may be contended that they meant substantive powers as distinguished 
from adjective powers. Indeed it may be questioned whether the “power 
with reference to a civil service commission” and the “initiative and 
referendum powers” can be accurately termed powers. These provi- 
sions “provide the form of government of the county,” as the Constitu- 
tion requires every charter to do, and do not enable the county to exert 
any further authority over the land or inhabitants of the county. They 
cannot come into conflict with any power exercised by a municipality. 
The provision for a civil service commission merely provides a different, 
and perhaps more satisfactory, mode of selecting county officers and 
employees. The provision for initiative and referendum merely dis- 
tributes the exercise of the ordinance making power between the council 
and the electors of the county. 

Is not the power to enact ordinances of the same nature? Stating it 
without qualification, as the court did, as “the power to enact ordinan- 
ces,” we may visualize the county council as possessed of unlimited 
legislative authority. But the charter provision reads: ““To enact such 
ordinances and make such reasonable rules and regulations as may be 
necessary and proper to carry out the powers conferred on counties and 
county officers by this Charter and the Constitution and laws of the 
State.” This power is “simply an incidental power to adopt formal 
regulations” and the ordinances adopted would differ little, if at all, 
from the resolutions of the county commissioners. If an ordinance 
passed by the county council were not “necessary and proper to carry 
out the powers conferred,” it would be void and of no effect. If such 
an ordinance were passed and an attempt made to enforce it, an appeal 
to the courts would determine its validity. Moreover, if, by ignoring the 
“such ordinances . . . . as” limitation, the provision can be inter- 
preted as granting unlimited legislative authority, nevertheless, it seems 
that the court was at fault in not giving some weight to the general 
limitation of the charter governing its construction. Article XX, Sec. 6: 
“Nothing contained in this Charter shall be construed to vest in the 
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County any municipal powers which would require its approval by the 
special majorities set forth in Section 3, Article X, of the Constitution 
of Ohio.” Of this provision the court says: “The provisions throughout 
the charter which confer municipal powers upon the county cannot be 
so readily eliminated by an explanation of intent and purpose that they 
are not to be included.” Perhaps it is true that, if any powers essential 
to the operation of the charter government were held to be municipal 
powers, then the entire charter should be held invalid. And yet, has 
not the attempted limitation at least this effect: that if a provision is 
capable of two interpretations, the court should adopt the interpretation 
most favorable to the validity of the charter? 

Only the four provisions here discussed were held to vest municipal 
powers in the county. A county charter government could function 
without a civil service commission and without a provision for initiative 
and referendum. The charter must, however, provide for the exercise 
of the powers and duties imposed upon the sheriff by law, and the county 
council must have some means of making rules and regulations. Perhaps 
a charter which used the word “resolutions” instead of “ordinances” 
and “sheriff” instead of “police department” could be adopted without 
the vote of the special majorities. But in the decision under examination 
there is the implicit threat that almost any conceivable county charter 
would be held to vest municipal power in the government it sought to 
create. It is unfortunate that the court saw fit to ignore two pertinent 
statutes, to avoid a description, if not a definition, of “municipal power” 
that might have served as a guide for the future, and to dispose thus of 
a vitally important question under the obscurity of a brief per curiam 
opinion. 

However, the problem before the court was of considerable diffi- 
culty. If municipal powers are those powers vested by legislation and 
the Constitution in municipalities and not vested in counties, then the 
Legislature can extend by statute the powers which a county can exer- 
cise and thus change the meaning of “municipal power.” In the same 
way, by repealing present statutes, it could restrict the meaning. It 
might be argued that, in determining what are and are not municipal 
powers, the court should look to the statutes as they existed in 1933 
when the amendment to the Constitution was adopted. Under this 
view Sec. 2394-4, General Code, granting the power to a county to 
establish a civil service commission, would be ineffective since it was 
passed in 1935. With more reason it might be argued that the court 
should look to the statutes as they existed at the time of the adoption of 
the charter. But under this view what would happen if the Legislature 
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repealed a statute vesting certain power in counties? Would the county 
be required to forego the exercise of this power even after its inclusion 
in the charter? 

The difficulty seems to be that the Constitutional Amendment did 
not express clearly the intention and purposes of the framers. The re- 
quirement as to special majorities was not included merely to make the 
adoption of a charter more difficult. It was meant to protect the munic- 
ipalities from an invasion of their home rule powers, The amendment 
would have expressed this purpose more clearly if, instead of requiring 
the special majorities on the vesting of any municipal power in the 
county, it had required them only if the municipalities were divested of 
any municipal authority. A court favorable to the county charter plan 
could have read the Amendment in the light of its evident purpose. The 
wording of it was such that another interpretation was possible. 

D. M. PostLewalre. 


NEGLIGENCE 


INTOXICATION — NEGLIGENCE PER SE OR EVIDENCE FOR JuRY? 


The plaintiff recovered a judgment for $3500 for injuries which 
he sustained while riding in Pyler’s car, which the latter was driving. 
The defendant’s bus collided with the car. It was found that the bus 
driver was negligent and that his negligence was a proximate cause of 
the collision, also that no joint enterprise existed between the plaintiff 
and Pyler. The court charged that Pyler’s violation of the ordinance 
prohibiting driving while intoxicated would not make him negligent 
unless it was proved that he was so befuddled by reason of the liquor 
that the accident occurred as a proximate result of that intoxication. 

The Appellate Court, in upholding this decision, agreed that no 
joint enterprise existed and therefore, as the negligence of defendant’s 
servant was a proximate cause of the collision, the negligence of Pyler 
was immaterial. The court went on to say that if Pyler’s negligence 
had been a point in issue, the fact that he was intoxicated prior to and 
at the time of the collision would be merely evidence of the probability 
that he was not using due care, and would not constitute negligence 
per se to which legal liability would attach in a damage suit. Cleveland 
Ry. Co. v. Owens, 51 Ohio App. 53 (Jan. 20, 1936). 

The dictum of the Ohio Court in the principal case follows the 
almost unanimous opinion of the courts of this country in holding that 
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intoxication does not make a prima facie case of negligence. Wise v. 
Schneider, 88 So. 662, 205 Ala. 537 (1921); Guhl v. Warroad Stock, 
Grain & Produce Co., 179 N.W. 564, 147 Minn. 44 (1920). Evi- 
dence of intoxication is admissible in proving that the defendant was 
negligent; Lincoln Taxicab Co. v. Smith, 150 N.Y.S. 86; 88 Misc. 
9 (1914); The Cleveland Ry. Co. v. Nicholson, 11 Ohio App. 424 
(1919); and it is a question for the jury to decide whether, under the 
circumstances, the party exercised, or was capable of exercising, ordinary 
care. The Cleveland Ry. Co. v. Nicholson, supra; Jewel v. Rogers 
T. P., 175 N.W. 151, 208 Mich. 318 (1919); Powell v. Berry, 89 
S.E. 753, 145 Ga. 696, L.R.A. 1917A, 306 (1916). 

Professor Edgerton, in 39 Harvard L. Rev. 849 (1926), advocates 
an objective test for negligence rather than a subjective test. Negligence 
should be dependent on outward conduct rather than the presence or 
absence of certain mental phenomena which make up the state of mind. 
The Germanic, 196 U.S. 589, 49 L. Ed. 610, 25 Sup. Ct. 317 
(1905); Labreque v. Donham, 127 N.E. 537, 236 Mass. 10 (1920). 
These authorities indicate that there is an objective standard, or conduct 
test for negligence, which seems to be used almost entirely by courts in 
determining whether intoxication indicates that a man is negligent or 
not. They are not concerned with his state of mind but with his out- 
ward acts and dangerous conduct. 

On the other hand Professor Seavey, 41 Harvard L. Rev. 1 (1927), 
suggests the principle that “it is negligent for one to enter into a course 
of conduct when he knows or should know that because of his individual 
qualities he either should not enter upon the undertaking at all or should 
do so only by making special provision to guard against results expectable 
from its defects.” And in Wood v. Board of County Commissioners, 
128 Ind. 289, 27 N.E. 611 (1890), it was said that voluntary intoxi- 
cation is in itself negligence. Obviously, the courts must apply the sub- 
jective test in some cases. “The most prominent exceptions are that 
children are nét required to come up to the standard of conduct of adults 
to be free of contributory negligence. Quinn v. Ross Motor Car Co., 
157 Wis. 543, 747 N.W. 1000 (1914); nor is a person who is 
mentally deficient, Worthington v. Mercer, 96 Ala. 310, 11 So. 72, 
17 L.R.A. 407 (1891). Deaf and blind persons may not be required 
to conform entirely to the standard of conduct of the normal man but 
they are required to employ the use of their other senses more extensively 
to attempt to meet that standard. 1 Thompson on Negligence, 430; 
Ill. Central R.R. Co. v. Buckner, 28 Ill. 299 (1862); Clev., Colum- 
bus, & Cincinnati R.R. Co. v. Terry, 8 Ohio St. 585 (1858). 











a Sf - 2 62 abe ae 46 





NOTES AND COMMENTS 315 


However, there is a distinct difference between physical deficiencies 
and intoxication. Poor eyesight and hearing cannot always be remedied 
but intoxication is usually a voluntary condition wherein the person 
intoxicated risks losing the full use of his senses. So there is not as 
much reason why the courts should include intoxication in the exceptions 
to the objective standard test. But if the intoxicated man does meet the 
requirements of this test and his conduct or acts are equal to what the 
reasonably prudent sober man would do in the circumstances, that is all 
that is required. WituiaM M. DRENNEN. 


Wanton Misconpuct DiIsTINGUISHED FROM NEGLIGENCE 


Plaintiff collided with the rear of a truck owned by defendant. The 
evidence showed that the truck was parked a few feet from the side of 
the road and that the night was misty and rainy. Whether or not the 
tail light of the truck was burning was a disputed fact, but the accident 
occurred near a street light. It was admitted by the plaintiff that he 
was driving at a speed such that he could not bring his car to a stop 
within the assured clear distance ahead. In his amended petition plain- 
tiff characterized the act of the defendant as “wanton, wilful, gross 
negligence and misconduct.” The trial judge charged the jury on the 
issue of wanton negligence stating that if such be found defendant could 
not avail himself of his plea of contributory negligence. 

Held: Facts must be pleaded which reveal on their face the element 
of wantonness and it was an error on the part of the trial judge to 
instruct the jury on the question of wantonness in this case. Universal 
Concrete Pipe Co. v. Bassett, 130 Ohio St. 567, 20 Abs. No. 18, vii, 
5 Ohio Op. 214 (1936). 

The distinction between a wilful act and a negligent act is rather 
well defined. A wilful act is one in which the party acting intends to 
bring about a certain result. A negligent act is one in which the party 
acting fails to come up to a required standard of care. Payne v. Vance, 
103 Ohio St. 59, 133 N.E. 85 (1921); Stauffer v. Schlegel, 74 Ind. 
App. 431, 129 N.E. 44 (1930). 

The law often treats a wilful act more severely than a negligent one. 
Contributory negligence is no defense when the defendant has been 
guilty of a wilful act. Payne v. Vance, supra. Punitive damages may 
be secured against a wilful tortfeasor but not against a negligent one. 
Simpson et al. v. McCaffrey, 13 Ohio 509 (1844); in Ohio a driver of 
a car is liable to a gratuitous guest for a wilful injurious act but not for 


his negligence. Ohio G.C. Sec. 6308-6. 














LAW JOURNAL — MAY, 1936 


316 


It seems evident that wantonness lies somewhere between wilfulness 
and negligence. Higbee Co. v. Jackson, 101 Ohio St. 75, 128 N.E. 
61, 14 A.L.R. 131 (1920). The legal effect of wantonness, however, 
is the same as wilfulness. Contributory negligence is no defense against 
a wanton act. Wabash Ry. Co. v. Speer, 156 Ill. 244, 40 N.E. 835 
(1895). Punitive damages can be assessed for a wanton act which re- 
sults in injury. Mobile Electric Co. v. Fritz, 200 Ala. 692, 77 So. 235 
(1912). In Ohio a driver of a car is liable to a guest for a wanton 
act which results in injury. Ohio G.C. Sec. 6308-6. A landowner 
is liable to trespassers for either wanton or wilful acts and not for 
negligence. Wabash R. Co. v. Norway, 7 O.C.C. 449, 4 Ohio Cir. 
Dec. 674 (1893). 

A fortiori, the legal effect of wantonness is often very different from 
that of negligence. ‘The plaintiff’s whole case may depend upon show- 
ing that the defendant’s conduct was something more than negligent— 
that his conduct amounted to wantonness. The line between negligence 
and wanton misconduct is not easy to draw. Is a very negligent defend- 
ant wanton! ‘The better considered cases say that there is a difference 
in kind between the two and not merely a difference in degree. Payne 
v. Vance, supra; Reserve Trucking Co. v. Fairchild, 128 Ohio St. 519, 
191 N.E. 745 (1934). 

The principal case draws a sharp distinction between negligence and 
wantonness. Judge Stephenson says, “Mere negligence is not converted 
into wanton misconduct by the use of the word “wanton” in connection 
with the specifications of negligence—negligence is the failure to exer- 
cise ordinary care—wanton misconduct is such conduct as manifests 
a disposition to perversity, and it must be under such surrounding and 
existing conditions that the party doing the act or failing to act must be 
conscious, from his knowledge of such surrounding circumstances and 
existing conditions, that his conduct will, in all probability, result in 
injury.” 

The principal case avoids the use of the term “wanton negligence.” 
Paragraph three of the syllabus states: “Regardless of the fact that the 
term ‘wanton negligence’ is sometimes used both in text and opinion, 
such use is unwarranted, as it is a misnomer pure and simple. Wanton 
misconduct is positive in nature while negligence is naturally negative.” 
This seems to be a valid and useful distinction. Wantonness and negli- 
gence are clearly inconsistent. One who acts with a positive knowledge 
of another’s dangerous situation is in a different category from one who 
fails to come up to a certain standard of care. 

The principal case seems to hold that knowledge of plaintiff’s danger 
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is a requirement for wanton misconduct. Thus in Vecchio v. Vecchio, 
131 Ohio St. 59, 5 Ohio Op. 368 (1936), a recent case arising under 
the guest act, a demurrer to the declaration was sustained because plain- 
tiff did not allege unequivocally that defendant knew of plaintiff’s 
danger. The complaint stated, “Defendant was careless and wantonly 
negligent, when in the exercise of ordinary care, she knew or ought to 
have known that door of said automobile was not closed securely.” 
(Italics writer’s). There are some decisions, however, that permit 
recovery where the element is lacking. The following fact situations 
are illustrations of cases in which the defendant’s conduct was held to 
be wanton: 

Reserve Trucking Co. v. Fairchild, supra; (Truck standing cross- 
wise in city street on rainy night.) Higbee Co. v. Jackson, supra; 
(Driver of truck passing car at high speed and colliding with wagon 
coming from the other direction while plaintiff, a boy, was hanging on 
side of truck.) Bernier v. Illinois Central Ry. Co., 296 Ill. 464, 129 
N.E. 747 (1921); (Train exceeding speed limit while plaintiff, a 
woman, was standing in area between rails of approaching train and 
passing freight). Collins v. Missouri-Illinois Ry. Co., 233 Ill. App. 545 
(1924); (Engineer backing train without being able to see track on 
which he was traveling and running into plaintiff.) Mobile Electric 
Co. v. Fritz, supra; (Plaintiff intestate killed by coming in contact with 
charged wire belonging to defendant’s company, which wire had been 
blown down by storm). , 

On the other hand in the following cases it was held that a charge 
of wanton misconduct was incorrect. Johnson v. Duluth, W. & P. 
Ry. Co., 152 Minn. 151, 188 N.W. 221 (1922); (Plaintiff, a boy, 
falling from footboard of locomotive as a result of the accidental release 
of a jet of steam). Alabama Power Co. v. Conine, 210 Ala. 320, 97 
So. 791 (1923); (Plaintiff electrocuted by dangling wire. Defend- 
ant’s superintendent believed wire to be harmless and told plaintiff so.) 
Slicker v. Seccombe, 42 Ohio App. 357, 182 N.E. 131, 120 Abs. 507 
(1931); (Defendant attempting to pass on right side of automobile on 
which plaintiff’s wife was riding on running board.) 

There is little unanimity among various courts as to what factual 
material must be present to justify a charge as to the law on wantonness. 

It is evident that a plaintiff who was himself negligent or who was, 
under the guest act, a guest in an automobile, would like a jury to find 
that the defendant’s conduct amounted to wantonness. If the distinc- 
tion between the two is to have any substance, it is important that the 
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trial court refuse to submit the issue of wantonness to the jury unless 
the facts alleged justify such a finding. 
The decision in the principle case seems clearly sound, and it is hoped 
that it will have a salutary effect in the future. 
GeorcE BalLey. 


PRACTICE 


Voir Dire EXAMINATION AND AUTOMOBILE INSURANCE 


One of the most important of the recent decisions rendered by the 
Supreme Court of Ohio was the decision of the case of Dowd-Feder, 
Inc. v. Truesdell, 130 Ohio St. 530, 5 Ohio Op. 179 (Decided March 
18, 1936). 

The action was brought to recover damages for injuries sustained 
by the plaintiff, when he was struck by an automobile driven in a negli- 
gent manner by an employee of the defendant. The defense was being 
conducted by an attorney known by counsel for the plaintiff to be an 
“insurance company’s lawyer.” At the trial counsel for the plaintiff on 
the voir dire examination of prospective jurors was permitted to question 
them as to their relationship to or interest in a casualty insurance com- 
pany. The defense moved for withdrawal of a juror because of those 
questions, and such motion having been denied, exceptions were duly 
taken. A verdict was returned for the plaintiff and judgment was 
rendered thereon. The defendant prosecuted error to the Court of 
Appeals where the judgment was affirmed. The case was presented to 
the Supreme Court on the allowance of a motion to certify. 

The Supreme Court held: “In the examination of a prospective 
juror upon his voir dire in cases involving property damage, personal 
injury, or both, he may be asked the general question whether he has 
or has had any connection with or interest in a casualty insurance 
company. * * * ” 

“All questions in the voir dire examination must be propounded in 
good faith. The character and scope of such questions cannot become 
standardized, but must be controlled by the court in the exercise of its 
sound discretion, the court having for its purpose the securing to every 
litigant an unbiased jury.” 

The decision of the Supreme Court in the principal case apparently 
settles that much debated question as to the extent to which counsel may 
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be permitted to interrogate jurors in regard to their relations to or 
interest in a casualty insurance company. 

The court modifies the rule previously promulgated in the case of 
Vega, Admr. v. Evans, 128 Ohio St. 535, 191 N.E. 757, 40 O.L.R. 
650, 95 A.L.R. 381 (1934). In the latter case the court held that it 
was error to permit counsel on the voir dire examination of prospective 
jurors to question them as to their connection with or interest in a 
liability insurance company, unless such an insurance company is a 
party to the action or unless such company or the defense had previously 
disclosed to the court that the insurance company is actively and directly 
interested in the result of the action. 

The decision of the Supreme Court in Pavilonis v. Valentine, 120 
Ohio St. 154, 165 N.E. 730, 28 O.L.R. 639 (1929), overruled by 
its holding in the case of Vega, Admr. v. Evans, supra, was virtually 
reafirmed by the rule laid down in the Dowd-Feder case, supra. In 
the Pavilonis case the court held: “It is not error to permit the exam- 
ination of a prospective juror on his voir dire as to his connection with, 
interest in or relationship to a casualty insurance company where such 
a company is directly or indirectly interested in the result of the trial.” 

A potent objection to the principle established by the decision of the 
Supreme Court in the Dowd-Feder case, was voiced by Chief Justice 
Marshall in his opinion dissenting from the decision in the case of 
Pavilonis v. Valentine, when he stated: “* * * Experience has shown 
that parties insured for $5,000 frequently are subjected to verdicts for 
$10,000, $15,000, or more. * * * After this decision is published 
the owner of an automobile will be between the upper and nether mill- 
stone. If he omits to carry insurance, he will carry a very great risk. 
If he carries a $5,000 policy, which is the amount usually carried, he 
runs a greater risk of an adverse verdict, and that verdict may be enor- 
mously larger than the amount of the policy.” (Italics mine). 

The Wisconsin legislature in 1931 authorized the joining of cas- 
ualty insurance companies as parties defendant in cases where they are 
interested in the outcome of the litigation. Wis. Stat. (1931) Sec. 
260.11. In any case where such an insurance company has been joined 
as a party defendant, proper disclosure of the extent of its liability could 
be made at the trial. It is submitted that the enactment of such legisla- 
tion in Ohio would afford a sufficient remedy to alleviate the evil which 
might arise in cases where the amount of the defendant’s liability insur- 
ance has not been disclosed, and where as a result of such non-disclosure 
the defendant is exposed to the risk of an excessively large verdict. 

Objection might be raised to the enactment of similar legislation, 
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on the ground that the rates of casualty insurance would be increased 
to a very great extent as a result of the disclosure to the jury that an 
insurance company is interested in the case. The extent of the increase 
in rates which the proposed legislation might engender, may be sug- 
gested by a comparison of certain rates in Wisconsin with those in 
Minnesota where joinder is not permitted. Territorially, the comparison 
may be fairly based on that unit area known as “remainder of state” 
area, which includes the rural districts and thus affords the largest and 
most substantially similar (as to driving conditions) basis of comparison. 
The Manual of the National Bureau of Casualty and Security Under- 
writers reveals that the personal injury liability insurance rates in Wis- 
consin are approximately fifty per cent higher than the rates in Minne- 
sota. A similar comparison of rates in Wisconsin with those in Ohio 
discloses that the rates in the former state are forty-one per cent greater 
than the Ohio rates for the same coverage. This material difference in 
rates, it is reasonable to suppose, is due in no small degree to the greater 
risk arising from the authorized disclosure that an insurance company is 
a party defendant. Thus a similar increase in casualty insurance rates in 
Ohio may be reasonably expected to result from the decision of the 
Supreme Court in the case of Dowd-Feder, Inc. v. Truesdell, supra. 

Some lawyers have suggested the possibility of avoiding the risk of 
enormous verdicts against insured defendants in cases where insurance 
companies have been “insinuated” into the case. This would take the 
form of a voluntary disclosure revealing all the facts relative to insur- 
ance. 

The lack of financial responsibility on the part of a great number of 
motorists has become a focal point for agitation in numerous states for 
remedial legislation. ‘The most far reaching of the statutory enactments 
to date is the Massachusetts Compulsory Insurance Law. Ann. Laws 
of Mass., Chap. go, Sec. 34A, etc. (1925). This legislation requires 
as a condition precedent to the registration by an owner of his motor 
vehicle, that he prove his financial responsibility with respect to liability 
for personal injuries arising out of an automobile accident. Although the 
statute stipulates three alternative methods by which this proof may be 
made, such proof has in almost every case taken the form of a liability 
insurance policy. 

Ohio is numbered among those states which have enacted so-called 
“Financial Responsibility Laws.” Ohio Gen. Code, Sec. 6928-1, etc. 
The laws, although serving a worthy purpose, are by no means adequate, 
for they provide that type of protection which is metaphorically termed, 
“locking the stable door after the horse has been stolen.” ‘These laws 
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usually provide that after a judgment has been rendered against a 
motorist for damages arising out of an automobile accident, if such 
judgment remains unsatisfied, he must provide proof of his financial 
responsibility by securing insurance protection, depositing security with 
the state, or providing a satisfactory bond; otherwise his motor vehicle 
license is subject to revocation. 

Under a “compulsory insurance law” such as that in effect in 
Massachusetts, the jury could reasonably assume that an insurance com- 
pany was interested in the action and therefore no prejudice would arise 
by reason of the questioning of prospective jurors upon their voir dire 
as to their connection with or interest in a liability insurance company. 

A group of eminent lawyers, the “Committee to Study Compensa- 
tion for Automobile Accident,” has suggested a plan of compensation for 
injuries resulting from motor car accidents comparable to that of the 
workmen’s compensation laws. An outline by Arthur B. Ballentine, 
chairman of the committee, appears in 18 Am. Bar Assoc. Jour. 221 
(1932). A symposium in 32 Cot. L. Rev. 785 (1932) presents the 
arguments for and against this plan. 

If such a step is not feasible it might be possible to combine in Ohio 
the essential features of the Wisconsin statute permitting the joinder of 
insurance companies as parties defendant, with those of the Massa- 
chusetts “compulsory insurance law.” This would obviate possible ob- 
jections to the decision of the Supreme Court in the case of Dowd-Feder 
v. Truesdell, supra. More important, it would assure the financial 
responsibility of those who own and operate motor vehicles. 

James R. TRITSCHLER. 


TRUSTS 


NATURE OF THE RIGHT OF A CEstuI Que Trust witH Par- 
TICULAR REFERENCE TO TAXATION 


Plaintiff, an Ohio resident, held seven transferable trust certificates, 
representing undivided equitable interests in land, some parcels of which 
were situated within and some without Ohio. The beneficiary was 
entitled to a share of the rentals, while exclusive powers of management 
were vested in the several trustees. The Ohio Intangible Tax Law, 
Sections 5323, 5328-1, 5370, 5389, 5638, General Code, provided 
for a tax, measured by five per cent of the income yield, on the invest- 
ments of Ohio residents. The definition of investments included “equit- 
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able interests” in land “divided into shares evidenced by transferable cer- 
tificates.” Plaintiff sought to enjoin the collection of the tax, as violative 
of his rights under the “due process” clause of the Fourteenth Amend- 
ment of the United States Constitution, as the land had already been 
taxed to the trustees. —The Ohio Supreme Court ruled the tax valid as 
to all the certificates. Senior v. Braden, 128 Ohio St. 597, 193 N.E. 
614 (1934). On appeal, the United States Supreme Court, with three 
justices dissenting, held. the tax invalid as to all the certificates, on the 
ground that the tax on those representing equitable interests in land 
beyond the state violated the “due process” clause of the Fourteenth 
Amendment of the Federal Constitution, and that the tax on those cer- 
tificates, representing equitable interests in Ohio land violated Article 12, 
Section 2 of the Ohio Constitution, not being by “uniform rule accord- 
ing to value.” Senior v. Braden, 295 U.S. 422, 55 S. Ct. 800, 79 
L. Ed. 1520 (1935). 

Tangible property, real or personal, is taxable only in the state 
where it is situated. Louisville & Jeffersonville Ferry Co. v. Kentucky, 
188 U.S. 385, 23 S. Ct. 463, 47 L. Ed. 513 (1902); Union Refrig- 
erator Transit Co. v. Kentucky, 199 U.S. 194, 26 S. Ct. 36, 50 L. Ed. 
150, 4 Ann. Cas. 493 (1905). And recently it has been the tendency 
of the Supreme Court to eliminate taxation of the same imtangible 
property interest by more than one state. It has generally held the 
state of the owner’s domicile to be the proper power for the taxation 
of intangibles. Farmer's Loan & Trust Co. v. Minnesota, 280 U.S. 
204, 50S. Ct. 98, 74 L. Ed. 371, 65 A.L.R. 1000 (1929); Baldwin 
v. Missouri, 281 U.S. 586, 50 S. Ct. 436, 74 L. Ed. 1056, 72 A.L.R. 
1000 (1930). Therefore, if the plaintiff’s rights constituted an interest 
in realty, it would seem to follow from these decisions that Ohio had 
no power to tax the certificates representing equitable interests in land 
in other states. On the other hand, if the plaintiff had an intangible 
property interest, the certificates would seem to be properly taxable 
by Ohio. 

Two views have been set forth by legal authorities as to the nature 
of the right of the cestui que trust in the trust res. Bogert, Trusts and 
Trustees, V. 2, Sections 262-263 (1935). One view is that the cestui 
has an in rem interest in the subject matter of the trust. Scott, Nature 
of the Rights of the Cestui Que Trust, 17 Col. L. Rev. 269 (1917); 
Brown v. Fletcher, 235 U.S. 589, 35 S. Ct. 154, 59 L. Ed. 374 
(1915); Narragansett Mutual Fire Ins. Co. v. Barker, 51 R.1. 37, 
150 Atl. 756 (1930). Another line of authority views the cestui’s 
interest as a chose in action against the trustee. Stone, Nature of the 
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Rights of the Cestui Que Trust, 17 Col. L. Rev. 467 (1917); Abbott 
& Goldman, Land Trust Certificates with Relation to Ohio Law, 2 
Cinn. L. Rev. 255 (1928). 

It was held by the United States Supreme Court in Maguire v. 
‘Trefry, 253 U.S. 12, 40 S. Ct. 417, 64 L. Ed. 739 (1920), that the 
income of a beneficiary from a trust consisting of intangibles located 
in another state is taxable in the state of the domicile of the beneficiary. 

But the Supreme Court has recently held that the state of the bene- 
ficiary’s domicile could not properly impose a tax upon the trust res, as 
such, located in another state. Safe Deposit & Trust Co. of Baltimore 
v. Virginia, 280 U.S. 83, 50S. Ct. 59, 74 L. Ed. 180, 67 A.L.R. 386 
(1929). (See City of St. Albans v. Avery, 95 Vt. 249, 114 Atl. 31 
(1931). There also the corpus of the trust consisted of intangibles. 
That decision expressly left undecided the intermediate question as to 
whether or not it is within the power of a state to tax the resident 
beneficiary of a foreign trust, measured by his equitable interest. See 
Brooke v. Norfolk, 277 U.S. 27, 48S. Ct. 422, 72 L. Ed. 767 (1928). 

The Maryland Supreme Court has recently taken the view that a 
tax on the capitalized value of the income of a beneficiary from a foreign 
trust of intangibles is equivalent to a tax on the corpus itself and is 
therefore prohibited by the Fourteenth Amendment. Mayor & City 
Council of Baltimore v. Gibbs, 166 Md. 364, 171 Atl. 37 (1934). 
However, the opposite view was taken in Rowe v. Braden, 126 Ohio 
St. 533, 186 N.E. 392 (1933), where the court sustained a tax, 
measured by income yield, on the resident cestui’s interest in a trust 
of intangibles situated in another state. The court there relied chiefly 
on Maguire v. Trefry, supra. Which of these two views will be adopted 
by the United States Supreme Court is doubtful, but in view of its 
decision in the instant case and its opposition to multiple taxation, it is 
probable that the view of the Maryland court will be accepted. 

The above cases dealt with trusts of intangible property, while the 
trust res in the instant case consisted of real estate. In holding that a 
cestui’s interest in a land trust was an ownership of land, the court 
placed chief reliance on Brown v. Fletcher, supra, where it was decided 
that a transfer by a beneficiary of his interest in a real estate trust was 
not an assignment of a chose in action so as to preclude the assignee 
from suing in the federal courts. However, that case is perhaps to be 
distinguished from the present one, as there the cestui, by the terms of 
the will, had a right to the corpus of the trust on arrival at a certain 
age, while in the principal case, the plaintiff was to be at no time 
entitled to receive anything other than a portion of the income from 
the rental of the property. 
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It was the opinion of the minority in the instant case that the 
beneficiary’s right was a chose in action against the trustee and not an 
in rem interest in the trust res. This was also the view taken by the 
Ohio Supreme Court. Senior v. Braden, supra. An analogy was drawn 
to those cases sustaining a tax on the debt of a mortgagee secured by a 
mortgage on land outside of the state. Kirtland v. Hotchkiss, 100 U.S. 
491, 25 L. Ed. 558 (1879). Likewise an analogy was drawn to the 
cases permitting a state to tax its residents’ shares of stock in a foreign 
corporation. Kidd v. Alabama, 188 U.S. 730, 23 S. Ct. 401, 47 L. Ed. 
669 (1903); Hawley v. Malden, 232 U.S. 1, 34S. Ct. 201, 58 L. Ed. 
477, Ann. Cas. 1916 C 842 (1914). 

It would seem that the plaintiff had nothing more than choses in 
action in the instant case, since he was only entitled to a share of the 
rentals from the real estate, and could never get possession of the subject 
matter of the trusts. Further, it is submitted that there is no essential 
difference in principle between land trust certificates and shares of stock 
or mortgage debts, taxes on both of which have been sustained, even 
though the realty on which they were based was situated beyond the 
borders of the state. The cestui’s rights, evidenced by the transferable 
trust certificates, receive the protection of the laws of the state of his 
domicile, and as was stated by the minority opinion, a tax on such rights 
would not be unduly oppressive. 

Although not strictly an income tax, the tax in the instant case was 
to be measured by a percentage of the income yield. This fact the court 
did not discuss. Furthermore, it expressly disapproved of Maguire v. 
Trefry, supra, where a beneficiary’s income from a foreign trust of 
intangibles was held taxable by the state of his domicile. Thus is made 
doubtful the question as to whether or not a tax on the income of a 
beneficiary from a foreign trust may be properly imposed by the state 
of his domicile. 

However, the majority opinion is in line with the Supreme Court’s 
tendency to eliminate so-called double taxation of the same property 
interest. And in holding that the cestui’s right extends to the realty, the 
court is supported by the apparent weight of authority. 

If the cestui’s rights extend to the corpus of the trust, it logically 
follows that the tax on those certificates which evidenced equitable 
interests in lands within Ohio violated the uniformity clause of the 
Ohio Constitution. Arcu R. Hicks, Jr. 
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WORKMEN’S COMPENSATION 


CoMPENSATION Awarp Basep on INDEPENDENT CONTRACTOR 

AND EMPLOYEE RELATIONSHIP 

Arnold contracted with the Youngstown Motor Freight Co. to 
haul its merchandise and to follow instructions as to how the materials 
and business transactions were to be handled. He was to receive 66% 
per cent of the receipts and furnish his own truck, gas, oil, and repair 
expenses. While assisting in the repair of the truck, taken to the garage 
under order of the employer, he was hit by a piece of steel, resulting in 
the loss of his eye. The Industrial Commission refused compensation. 
Arnold, by virtue of Ohio Gen. Code Sec. 1465-90, sued and obtained 
a judgment on grounds that he was an employee injured in the course 
cf his employment. Judgment was affirmed on appeal. Jndustrial Com- 
mission Vv. Arnold, 20 Ohio Abs. 410 (April 15, 1935). 

There is no hard and fast rule by which to determine whether a 
person is an employee or an independent contractor. The character of 
the relationship must be determined from all the facts in each case. 
Showers v. Lund, 123 Neb. 56, 242 N.W. 258 (1932). Although the 
courts consider several factors of importance in determining the rela- 
tionship, they are generally agreed that the dominant test is the right 
of control over the means, method, and manner of performing the 
work. Thus, if the employer is interested solely in results, the other 
contracting party is an independent contractor. Mechem on Agency, 
Vol. II, 2nd Ed., Sec. 1870; Fisher Body Co. v. Wade, 45 Ohio App. 
263, 187 N.E. 78, 42 A.L.R. 609 (1933); City of Cincinnati v. 
Stone, § Ohio St. 38 (1855); Circleville v. Neuding, 41 Ohio St. 465 
(1885); Railroad Co. v. Morey, 47 Ohio St. 207, 24 N.E. 269, 7 
L.R.A. 701 (1890); Industrial Com’n vy. Doty, 15 Ohio Abs. 230 
(1933). But, when the employer retains control over the details and 
mode of doing the work, the person is an employee. /ndustrial Com. of 
Ohio v. Laird, 126 Ohio St. 617, 186 N.E. 718 (1933); Moore v. 
Industrial Commission of Ohio, 49 Ohio App. 397, 197 N.E. 357 
(1934); Pickens v. Diecker, 21 Ohio St. 212, 8 Am. Rep. 55 (1871); 
See 21 Ohio Jur. p. 624; Liprary v. Roch, 244 App. Div. 858, 279 
N.Y.S. 785 (1935). 

The following factors have been said to raise the inference of an 
independent contractor relationship: a distinct occupation or profession, 
Industrial Com’n vy. Doty, supra; Fisher Body Co. v. Wade, supra; 
Auer v. Sinclair Ref. Co., 103 N.J.L. 372, 137 Atl. 555, 54 A.L.R. 
623 (1927); terminability of the relationship without liability, Snod- 
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grass v. Cleveland Co-op Coal Co., 31 Ohio App. 47, 167 N.E. 493 
(1929); Industrial Com. vy. Bonfils, 78 Colo. 306, 241 Pac. 735 
(1925); privilege of substitution, Tortorici v. Sharp Moosop, Inc., et 
al., 107 Conn. 143, 139 Atl. 642 (1927); payment of a fixed sum 
per job, Kruse v. Revelson, 115 Ohio St. 594, 155 N.E. 137 (1927); 
and the power to hire, pay, and discharge assistants, Clark v. Fry, 8 
Ohio St. 358 (1858); Liberty Lumber Co. v. Silas, 175 S.E. 265 
(Ga. App. 1934). 

Courts have generally held the following matters of fact to indicate 
a relationship of employment: performance of menial tasks, Carter v. 
W. T. Dyer and Bros., 243 N.W. 436 (Minn. 1932); employer’s 
tools and place of employment, Hawyer v. Whalen, 49 Ohio St. 69, 
29 N.E. 1049, 14 L.R.A. 828 (1892);Ronning et al. v. Industrial 
Com., 185 Wis. 384 (1925); Dewitt v. State, 108 Ohio St. 513, 141 
N.E. 551 (1923); and the work as a part of the employer’s business, 
Ronning et al. v. Industrial Com., supra. 

The principle consideration is the right to control and not the fact 
of control. Industrial Com. of Ohio v. Laird, supra; Plost v. Avondale, 
20 Ohio Abs. 289 (1935). Where the contract is silent as to control 
of the details, the courts have construed the relationship as one of em- 
ployment. Mallinger v. Webster City Oil Co., 228 N.W. 41 (Iowa, 
1929); Dowery v. State, Rv Ind. App. 37, 149 N.E. 922 (1925). 

In the light of these decisions, the principal case would seem to be 
properly decided. WILLIAM CREME. 
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Hysrip Securities: A Srupy oF SECURITIES WHICH Com- 
BINE CHARACTERISTICS OF BotH Stocks AND Bonps. By 
J. W. Hansen, 13 N.Y.U. L.Q.R. 407 (March 1936). 


Stratus oF Ho.tpers or Hysrip SEcurITIES: STOCKHOLDERS 
or Crepitors. 45 Yale L.J. 907 (March 1936). 


The number of recent cases involving the status of holders of the 
so-called “hybrid securities” and the possibility that the same problem 
may arise in proceedings under 77 B of the Bankruptcy Act have caused 
increasing interest in this subject. As these two articles show, the hybrid 
securities have some of the characteristics of both stocks and bonds. The 
" status of the holder is midway between that of owner and that of cred- 
itor. Usually, he seeks to be put in the latter classification. 

Among the hybrid types are redeemable stocks, participating opera- 
tion certificates, subscriptions to Tontine insurance, participating bonds, 
income bonds, voting bonds, trade certificates, etc. The particular name 
given to a security by the issuing corporation does not determine its 
classification. Usually the courts look for the characteristics which are 
typical of stocks or of bonds. A security which gives the holder no voice 
in the management of the corporation, or which provides for payment 
out of gross returns rather than out of net profit, or which calls abso- 
lutely for payment of a fixed amount at a fixed time, or which is secured 
by a mortgage or trust deed, is similar in these respects to a bond. On 
the other hand, a security with voting rights, or which is payable only 
out of net earnings, or whose interest is dependent on earnings, is in 
these respects similar to a stock. No particular characteristic is alone 
determinative of the classification of a given hybrid security, nor do the 
courts apply a quantitative test. Each case is decided on its facts thus 
making it difficult to determine in advance the status of the holder. 

It has also been urged that the “general equities” should govern; 
that the holders of hybrids containing the promise of abnormal profits 
should not be classed as creditors. But such a test would be even more 
indefinite. Similarly, a test based on the intention of the issuer is difficult 
to apply. Some courts have held that if hybrids have been represented 
on the balance sheet to prospective creditors as stocks and if the holders 
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have not protested against such representations, the creditors should be 
classed prior to these holders. Since some creditors would not have relied 
on the representations and since some holders would not have known of 
them, this test also would lead to considerable confusion. Generally, 
courts have been unfavorable to hybrid securities and have called them 
stocks unless they were clearly certificates of indebtedness. 

The possible combinations of stock or bond characteristics seem 
almost unlimited. No adequate test by which the status of holders can 
be determined in advance has been suggested. One solution of the 
problem would require a simplification of corporate structure and financ- 
ing. The present trend seems to be in this direction, but to provide for 
such simplification by general law is almost impossible. Mr. Hansen sug- 
gests that the courts might arbitrarily class all hybrids as credit items. 
If this were done, it would be more difficult for the corporation to 
obtain credit from other firms, and, as a result, the use of hybrids would 
be discouraged. On the other hand, the Yale comment suggests that 
some aid may come through state Blue Sky laws, the Securities Act of 
1933, and the Securities Exchange Act of 1934. If the status of hybrids 
is not clear, the Commission may require that the registration statement 
make it clear. The status indicated therein could be considered as a 
highly important factor in any controversy which might arise. 


LIABILITY OF THE LAWYER FoR Bap Apvicr — Nathan Isaacs 
— Harvard Graduate School of Business Administration. 
24 California Law Review 39 (November 1935). 


The lawyer’s liability to his client has been affected by the nine- 
teenth century prejudice for contract making. The result is a theory 
of implied contract, both historically and analytically unsound. He is 
said to represent himself as having “the ordinary legal knowledge and 
skill common to his profession.” But average facts do not conclude 
specific cases, even if the average were ascertainable. Moreover, the 
courts are thus thrust back to a standardized conception of the lawyer’s 
skill which the contractual approach sought to avoid. 

Further, liability is not based upon a money consideration. The 
form of action is generally in tort. If the lawyer warrants his advice 
as true his function is destroyed, for he must tell his client to concede 
all doubtful points to save himself. 

Except for fraud or other tortious act, liability is owed solely to the 
client; that is, it is determined by privity of contract. This conception 
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should be modified. Investors often rely on the names of counsel 
appended to an abstract of title or to a registration statement for stock 
for the soundness of the whole transaction. The federal securities legisla- 
tion of 1933 and 1934 might be interpreted as changing the rule. Sec- 
tion eleven provides accountants, engineers, or appraisors “or any other 
person whose profession gives authority to any statement made by him” 
shall be liable for misstatements or omissions of fact in a registration 
statement to which their names are appended. 

The author concludes that the contractual theory is not adequate 
for the twentieth century. He foresees a return to an emphasis of the 
lawyer’s professional status, a reminder that he is not an ordinary 
employee of his client. 











STUDENT BAR ASSOCIATION 





OFFICERS 
NR MO 50.5515 0g sri rs vaste no vess 7x4 vile aT bisa e's iM President 
PIMGRY TANDAMOOD..... 2. 5.5 5 ect idee cases cus First Vice President 
a Pe ee eT Second Vice President 
i alle eles dialed sh Sesh WS ad Sing ee es Mea Secretary 
att re he Bae ei el nd alee cite Treasurer 


Ne IONE, oe ass oooh ee Iw Hee wp ores SSS SDM Publications 
IN 5020! 5 pox anics Kal ai gl vs avin ech. grauallraotenecece > Law School Affairs 
RS Sa pcre ie aa or nearer Me ree University Affairs 
ES dd a c.g ty deta +024 5-e0aeeins .Freshmen Orientation 


BAR ASSOCIATION NEWS 


The need has been felt for some time for a means of acquainting 
the new students with the use of the library facilities. In accordance 
therewith, among the first official acts of the new executive committee 
of the Student Bar Association was the creation of a new section to 
meet this requirement. This section is to be designated as Freshman 
Orientation and its duties will be to set aside one afternoon in the first 
week of the school year wherein the freshmen will be conducted through 
the library and have explained to them the location and use of the books 
contained therein. At the same meeting the executive committee 
selected chairmen of this and other sections to carry on the work of the 
association during the new year. 

Two years ago, the Ohio State University College of Law instituted 
as a function of the Student Bar Association a Legal Aid Clinic. Recog- 
nizing its possibilities, the faculty took charge of the project and worked 
in cooperation with the Association. The growth of this clinic has been 
unprecedented; its importance culminated in there being offered in the 
curricula of the Law School a class in this work offering a definite prac- 
tical educational advantage. In view of this fact it has been dropped 
as an Association function and its entire control fixed in the faculty. 
The service which it is accomplishing and the amount of good being 
done, however, will stand as a monument to those men who first 
organized it. 
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A new plan for the purchase and sale of text books has been insti- 
tuted by James Reed, who is in control of the bookstore. Heretofore 
only the senior books have been purchased. In addition to this, a cooper- 
ative exchange system has been worked out whereby each student is able 
to exchange those books for which he no longer has use for others. By 
this means more used books are available to all the classes. 

At its regular Spring Quarter meeting, held May 14, the members 
of the Association, realizing the precarious financial condition of the 
Law JourRNAL, voted to petition the Board of Trustees that the publi- 
cation fee be continued until there could be provided a permanent fund 
created by the University for this publication. The Association went on 
record as recognizing the political and financial difficulties which face 
the Ohio State University as a whole, but expressing a desire that when 
this difficulty should be eliminated, the Law College faculty adopt the 
Law Journat as the school’s official law journal and have provided a 
permanent fund for its publication. 
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